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Service for Motorists! 


cAmerica’s Most Interesting Motor Trips Especially Charted for You 


ZEINA "Coast-to-Coast Service’ is not simply a 
slogan. It is a fact! If you are Aitna-ized and meet 


with a mishap while touring, one of Aitna’s 
25,000 representatives will be close at hand to 
look after your interests. Wherever you go Aitna 
protection goes with you. 

Now, Aitna is offering motorists still another 
Touring Service—a 48-page book of America’s 
most interesting motor trips especially charted for 


you. The principal beauty spots and points of in- 

terest from the Alantic to the Pacific are described 

22 tours planned for your comfort, convenience 

—and pocketbook —each illustrated with large Seg 7 

2-color map (744” x 1014"). f 
“Seeing America with Aitna’”’ will 

give you the sort of touring informa- 

tion you have always wanted. Send 

for it today! 

MAIL .THIS TODAY 
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What Are Injuries Arising 
in 
“Course of Employment’ 


Hundreds of Judicial definitions of this 

phrase, as well as over 200,000 other 

legal and non-legal words and phrases, 
will be found in 


WORDS and PHRASES 
JUDICIALLY DEFINED 


Insure against mistakes by having 
available in your office these 


“Definitions by the Courts” 


Sold on convenient terms of payment 


Write for full informaticn 


West Publishing Company, St. Paul 
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Extraordinary Situation in Wisconsin 


| HE extraordinar 
readmitting a susj 


ile his petition for reir 


situation of a legislative act 


ded lawyer to the practice 
statement was still pend- 


in the Supreme (¢ vhich had suspended him 


irly two years before, is presented in Wisconsin. 
he situation is rendered more interesting by the 
essage of Governor LaFollette in approving the 
easure. Leading newspapers have commented on 
e decision and som ve shown a very clear per- 
eption of the doctrine of separation of powers 
hich is involved. The Bench and Bar of the coun- 
ry will most certainly watch the further develop- 


ents in the case special interest 


The central figure in the affair which has had 
ich wide repercus sa Milwaukee lawyer, Ray- 
mond J. Cannon Following an “ambulance chas 


riginal action was begun in 


ne” investigatio1 


the state Supreme Court by the State Bar Com 

issioners, pursuant to the provisions of Sec 
256.28 of the Statutes, to disbar him. The matter 
vas referred to a referee, who took testimony and 
re ported findings of fact and recommended that the 


lefendant be suspet | from practice for two years 


ind that he be required to pay the cost and ex- 
penses of the act The report was confirmed, 
he court ordering that he “be suspended from the 
practice of law june 3, 1931, and for such 
period thereafter hall expire before his license 
to practice law is restored and he is reinstated a 


member of the Bar this court, upon the presenta- 


tion of proof that the expenses of this proceeding 


have been paid, and upon the further condition that 


he shall before bei: reinstated, satisfy the court 


both by his conduct from this time forward and by 


assurances then n the court that he will not, if 


such conduct as that in- 


reinstated, be guilt of 


volved in the charges made in the complaint in this 
action.” 

The opinion of the court in that case (State v. 
199 Wis., 401), rendered by Stevens, J., 
reasserted strongly the inherent power of the court 


Cannon 


to deal with the admission and disbarment of 
lawyers—a position which the message of Governor 
La Follette does not approve. “The power to pro- 
tect courts and the public from the official ministra- 
tion of persons unfit for practice in them,” says the 
opinion at the outset, “was fully established in the 
former decision of the court in this case (State v. 
Cannon, 196 Wis., 534, 221 N. W., 603) where it 
was held that when the people by means of the 
constitution established courts, they became. en- 
dowed with all judicial powers essential to carry 
out the judicial functions delegated to them. The 
the the 


powers which are incidental to or which inhere in 


courts established by constitution have 


judicial bodies, unless those powers are expressly 
limited by the constitution. But the constitution 
makes no attempt to catalogue the powers granted. 
It is the groundwork upon which the superstructure 
of government is raised by the exercise of those 
powers which are essential to carry out the func- 
tions imposed upon each department of Govern- 
ment. These powers are known as incidental, im- 
plied, or inherent powers, all of which terms are 
used to describe those powers which must neces- 
sarily be used by the various departments of gov- 
ernment in order that they may efficiently perform 
the functions imposed upon them by the people.” 
Further it says: 

“The courts of Wisconsin frequently exercised 
this inherent power before the enactment of Ch. 84, 
Laws of 1903, which was the first legislative act 
upon the Wisconsin. 
When the people framed the constitution creating 


subject of disbarment in 
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courts those judicial tribunals were endowed with 
the inherent power to admit and disbar attorneys— 
a power which was generally exercised by the 
courts at the time the constitution was framed and 
generally recognized as one of the powers essential 
to the performance of the judicial duties imposed 
upon the courts. The nature and effect of the acts 
of which the referee found the defendant guilty 
were not changed by the adoption of the amend 
ment to Sec. 256.28 of the Statutes, which was 
passed in 1927. These acts constituted grounds 
for disbarment prior to the enactment of this 
Statute. os 

The greater part of the opinion is devoted to 
the findings of the referee, the court stating: “The 
record discloses the defendant as a man whose pur- 
pose it was to let nothing stand in the way of mak- 
ing his profession yield him the largest possible 
financial return, without regard to the established 
canons of professional conduct. To accomplish that 
end the referee found that he began the Huelse suit 
without authority from the injured man; that he 
improperly displaced attorneys previously retained ; 
that he purposely and knowingly misled and d 
ceived courts; that he collected excessive, exorbi 
tant, and unconscionable fees from his clients, and 
that he commercialized his business by the organ 
ized solicitation of business.” There was an opinion 
dissenting in part by Justice Crownhart, who found 
no facts to sustain the main charges against the 
defendant. The testimony, he said, indeed justified 
a finding of solicitation of business but not of any 
widespread solicitation. He had been unable to 
find a single case where any court at any time had 
disbarred an attorney “for mere solicitation of busi 
ness in the manner here shown, in the absence of 
a statute making solicitation a disbarrable offense.” 
Even conceding that Cannon should be disciplined, 
he felt that the punishment inflicted was excessive 

After the rendition of that decision, it seems the 
suspended lawyer ran unsuccessfully for two 
judicial positions, one on the Supreme Court and 
the other on an inferior tribunal. During his cam- 
paign he is said to have indulged in some very 
scathing criticisms of the courts. Later on, he 
filed a petition for reinstatement with the Supreme 
Court, declaring his inability to pay the judgment 
for costs entered against him in the former proceed 
ings, giving details of his affairs to support the 
statement, and assuring the court that “if rein 
stated, he will at all times endeavor to observe in 
good faith the code of ethics of the American Bar 
Association, and will treat client l 


ients just 


e 





y, witnesses 
fairly, opponents considerately, courts and judges 
respectfully, and all honorably.” The court theré 
upon, on June 22, 1931, entered an order that the 
petition be referred to the State Board of Bar Com 
missioners “with directions to make such investi 
gation as shall satisfy them with respect to the 
matters set forth in said petition, and in addition 
as bearing upon the moral character and general 
fitness of the said Raymond J. Cannon to resume 
the practice of law, to make special inquiry into 
the following matters:” the petitioner’s ability to 
discharge the judgment for costs at the time of its 
entry; his present ability to pay it; whether his 
conduct since disbarment gives assurance that. if 
readmitted, “he will observe the obligations of the 








legislative oath imposed upon attorneys, with ¢ 
7 


cial reference to the clause which r quires 
torney to maintain ‘the respect due to court 
ju tice’ ;” whether he had made pu c char 


1 


against the courts or judicial officers 
embracing criminal misconduct, malfeasa 


office or immorality, and if such charges were ma 


hat basis in fact there was for then t fur 
ordered the State Board of Bar Commissioners 
investigate any other matter relevant 1 the 
ject of the inquiry which might be brought t 

ittention, and to report findings with all conver 


speed. 

The attorney,, however, was apparent 
willing to leave the matter to the Supreme ( 
A bill to readmit him and remit all costs was 
duced in the legislature, was passé 1 and was 


proved by the Governor while the matter was 
pending before the Supreme Court Gove! 
Lal‘ollette’s message approving the measure ws / 
t some length into various legal questions 
is too long to reprint in full here, but the Bar t 
no doubt find that part of it which deals with t | 


question, “Has the Legislature power to control 


missions to the Bar? 
follows: 


] + + 
of special interest it 1 ¢ 


Governor LaFollette’s Position 


‘This question is fundamental. If the poy . 
to regulate the qualifications and standards of m« 
bers of the bar is vested in the courts, then k 
lation such as this would be an invasion of t ‘ 


judicial field. 





“The Legislature and the Executive owe 
same duty to support the constitution as t ” 
judiciary. While the courts, without any expr ln 
constitutional authority, have long exercised tl tl 
right of construing and interpreting the const y 
tion, both their right and their responsibility, i the 
my judgment, are no greater than those of t the 
Legislature and the Executive. Each of the thr 
divisions of the government are regulated by tl ni 
same instrument; the officers of the Legislature ar pe 
of the executive.branch take the same oath as 
members of the judiciary, and are therefore und e 


the same duty to recognize and enforce the const 
tution of the State of Wisconsin and the constit 


tion of the United States. If I were satisfied tha the 
this law was unconstitutional, it would be my dut ing 
to veto it and I should not hesitate to do so the 
“The State Legislature of Wisconsin has eve the 
legislative power possessed by the pe e ( Wi 
consin excepting as those powers re denied 
limited by our state constitution or by the consti Se 
tution of the United States. The Legislature oi no 
Wisconsin has, therefore, all the powers possessed ime 
by the English Parliament at the time of the adopt 
ing of our federal constitution except as the exercis aa 
of those powers is denied or limité the state ot or 
federal constitution of 
“In State ex rel Vunier vs. Buer, 174 Wis. 120, on 
the court said: ‘The State Legislature has authority 
to exercise any and all legislative powers not dele- or 
gated to the federal government nor expressly ti 
or by necessary implication prohibited by the national sc 
ol = constitution.” . ing ah ent th 
n Saari vs. Gleason, 148 N. W. 293, the ia 


Supreme Court of Minnesota, under a state consti- 
tution similar to ours, said: ‘It must be remem a 
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telating to the reinstatement of Raymond J. Cannon in the practice of law. 


The people of the state of Wisconsin, represented in senate and assembly, do 
enact as follows: 

Secrion 1. The license to practice law, duly issued to Raymond J. Can- | 
non on the thirtieth day of April, 1914, and revoked by judgment of the 
supreme court on July 5, 1929, is hereby restored, and the costs imposed by 
said judgment are hereby remitted, and the said Raymond J. Cannon is 
hereby authorized, henceforth, to exercise all the rights and privileges of a 
duly licensed member of the bar. 

Section 2. This act shall take effect upon passage and publication. 
Assembly: Ayes 40; Noes 36. 

Senate: Ayes 17; Noes 13. 


Act of Wisconsin Legislature readmitting Mr. Raymond J. Cannon to the 


practice of law, while the matter of his readmission was still pending before the 


State Supreme Court. 


idmissions to and unmistakable implication take from the legisla- 
ture the power to regulate admissions to the bar 
and to grant licenses to practice law. 


ides Article 14, an . 
’ “The supreme court of this state in a recent 
nmon iaw as are = ‘ 
. opinion stated *. that the power (of the court 
1 : . . . . 
of Wisconsin not jn disbarment cases) is not a power derived 
shall be and from the constitution or the statutes of this state. 
$s until altered It is a power which is inherent in this court.’ The 
eo In the aheence doctrine that the judiciary or the executive have 
powers over and above those granted by the consti- 
the courts : . hal; ; 
tution, is, I believe, repugnant to our form of gov- 
iles as to admissions ernment. The judicial function consists in constru- 


e could be no ques- ing and applying law which is either the common 


f parliament to pre law or law enacted by the Legislature or prescribed 
by the constitution itself. The power to make laws, 
both general and special, remains with the Legisla- 

, i ture, and is not, in my judgment, taken away by a 
r not the vesting’ grant of judicial power to the courts. The power to 


admission to 


e legislative 


tate in the supreme make a law, either general or special, is not a judi- 


courts does by clear cial function. Each of the judicial and executive 
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branches of the government are agencies of the 
people which created them to enforce (but not to 
make) laws. The constitution itself is the creature 
of the sovereign power of the people. By long prac- 
tice the judiciary has assumed and exercised the 
power to declare legislative acts unconstitutional 
where they invade the clear mandate of the consti- 
tution. The duty of the Executive and the Legisla 
ture to support and follow the mandates of the con- 
stitution is no less than the duty of the judiciary. 
Each of the three branches of government owes a 
responsibility not so much to each other as they do 
to the supreme sovereign, namely, the people as 
they have expressed their will through their con- 
stitution. 

“Since 1849 the Legislature has exercised the 
right to control and regulate admissions to the bar. 
The judiciary, so far as decided cases are concerned, 
has since 1849 recognized the exercise of that power 
by the Legislature on this subject. 

“In 1928, however, a majority of the court in 
State vs. Cannon, 196 Wis. 534, as above indicated, 
claimed ‘inherent power,’ to control admissions to 
the bar. If by this is meant ‘power’ to determine 
whether legal standards, either of the common law 
or made by the legislative action, have been com- 
plied with, it is not necessary here to challenge any 
such claims of power. But if this claim of inherent 
power is a claim that the courts have the inherent 
power to determine what the requirements for 
admission to the bar shall be and refuse to follow 
an act of the Legislature in that respect, then I am 





convinced that any such claim of power is not 
founded. 

“In carrying out its judgments and orders 
litigation in the discharge of the judicial power, t 
court has unquestioned authority to enforce 
decrees upon lawyers and laymen alike. That is 1 


the question herein involved. The question 
whether the Legislature has power to legislate « 
cerning admissions to the bar. For the reas 


stated, I am satisfied that the Legislature has c 
trol over the standards and qualifications for adn 
sion to the bar; that the specification of requir 
ments for admission to the bar and the regulati 
of the issuing of licenses therefor is a legislati 
function which is not taken away by the grant 
judicial power to the courts.” 


Subsequent Attitude of the Courts 


Passage of the legislative act was soon follows 


by efforts on the part of Mr. Cannon to secure 


recognition of his status as an attorney by tl 
courts, According to a Milwaukee newspaper, “tw 
circuit judges, Daniel Sullivan and Otto Breide: 


bach, have acknowledged his status by signing legal 
papers in which he appeared as attorney. Circuit 


Judge Gustave G. Gehrz has refused to sign any 
Cannon’s papers and Circuit Judge Walter Shi 
has refused to recognize him in Open court.” 

On the refusal of Judge Shinz to recognize Mi 
Cannon, the latter asserted the court was prej 


diced, and was instructed to file affidavits to that 


effect if he held that opinion. The case was ther: 
upon scheduled for a hearing before Judge Kleczk: 
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e first matter taken up in the proceeding was the 
tion of opposing counsel to quash the summons, 
Mr. Cannon is not entitled to 


the ground that M1 
tice Mr Har lor ve, who made the motion, 


nted out that it s for the purpose of testing 
» constitutionality the claim of the legislative 

that the Legislature rather than the Supreme 
urt has the po control admission to the 
ictice of the la The court stated that the 
tion required mt research and that he pre- 
rred that some one else hear it as he was already 
ind in his calendar due to the illness and death 
his mother udge Foley was thereupon re- 
ested to act and nsented to do so He held a 
uring later, at hich counsel presented argu- 
ents, and took the matter under advisement. 
hen this was written his decision had not been 
nnounced., 

The Executive Committee of the State Bar 
ssociation and t Milwaukee Bar Association 


ve the matte1 onsideration 


Teaching of Legal Ethics Gains Ground 


MARKED tendency toward greater attention 
to the teaching of Legal Ethics in the law cur- 
culum is shown a result of a comprehensive 
tudy of the teaching of this subject in American 
w schools, made during April and May, 1931, by 
committee of the Association of American Law 
Schools. Dean H. W. Arant of the College of Law 
f Ohio State University is chairman of the com- 
mittee. He has been good enough to send the 
JOURNAL a summiat f the report and in doing so 
e states, “in the opinion of the writer the facts 
lisclosed in the enclosed material indicate an atti- 
tude on the part of law schools which ought to be 
gratifying to those ) are interested in this mat- 
ter.” We quote from the summary in part as fol- 
‘This report 1 attempt 1 ummiarize the 
results of a comprehensive study of the teaching of 
Legal Ethics is \merican La Schools, made 
luring April and May, 1931. Information gathered 
in this study was made available largely through 
questionnaires sent to the deans of the various law 
schools, and to some extent by the study of the 
1921-32 issues of the law school catalogues. This 
report is in the nature of a report of what will be 
the status of the teaching of Legal Ethics in the 
law schools during the coming year 1931-32, and in 
only two cases has information been used which 
does not pertain to the school curriculum for the 
coming year. Louisiana State University and the 
University of the Philippines have not furnished 
information for t coming year at the time of the 
completion of this report, so the statistics already 
available for these two schools have been used. . . 
“When this report is compared with the one 
made a year ago, the fact is clearly evidenced that 
the present tendency is toward greater attention 
being paid to the teaching of Legal Ethics in the 
law curriculum. This may be demonstrated by a 
comparison of some of the statistics obtained this 
year with those obtained a year ago 
“All of the seventy-one members of the Asso- 
ciation of Amet n Law Schools are included in 
this year’s report. Of these seventy-one member 


schools fifty-six or 78.9 per cent, offer some sort of 
course in Legal Ethics in 1931-32. The total enroll- 
ment in member schools in the autumn of 1930 
(1929 figures are used for the University of the 
Philippines) was 16,139, and 13,205 or 81.7 per 
cent of these students were enrolled in schools 
which will offer Legal Ethics in 1931-32, i. e., in 
the fifty-six schools mentioned above. In the 1930- 
31 report, thirty-seven of the sixty-two member 
schools investigated appeared to offer some sort of 
a course in Legal Ethics. These amounted to 59.6 
per cent of the sixty-two schools investigated. In 
this report fifteen schools or 21.1 per cent of the 
total number of member schools will offer no course 
in Legal Ethics in 1931-32. These schools represent 
but 18.3 per cent of the total enrollment in member 
schools. Two member schools which will offer no 
course in 1931-32 expect to add it in the future. 

“Of the fifty-six schools which will offer the 
course, forty-two or 75 per cent of them (or 59.1 per 
cent of the total number of Association schools) 
will offer it as a separate formal course. Of the 
fifty-six offering the course, thirty-eight or 67.9 per 
cent will require it for graduation. Thus Legal 
Ethics will be required for graduation in 53.5 per 
cent of all the member schools in the Association, 
whereas last year it was merely offered in but 59.6 
per cent of the sixty-two member schools investi- 
gated, and but 59.5 per cent or twenty-two of the 
thirty-seven schools offering it required it for grad- 
uation. 

“Of the forty-two schools which will offer 
Legal Ethics as a separate formal course in 1931-32, 
thirty or 71.4 per cent will require it for graduation. 

“Of the fifty-six schools which will offer the 
course, twenty-eight or 50 per cent of them will 
offer it in the senior year, eight in either the second 
or third year, seven in the first year, and seven in 
the second year. Of the thirty-seven offering the 
course as investigated a year ago, fifteen or 40.5 per 
cent offered it in the senior year, six in the second 
or third year, five in the second, and seven in the 
first. 

“The greatest amount of time to be devoted to 
the course in the coming year will be three semester 
hours, two schools offering this much credit. Forty 
schools or 71.4 per cent of those to offer the course 
will give credit of one semester hour or more. 
Thirteen or 28.6 per cent will devote less than one 
semester hour to the course. Last year two schools 
offered three semester hours credit and thirty-four 
of the thirty-seven investigated devoted at least 
one quarter hour to the course. 

“Of the fifty-six schools to offer the course in 
1931-32, thirty or 53.6 per cent will teach it by the 
case method, and seventeen or 30.4 per cent will use 
the lecture method. Last year twenty-five of the 
thirty-seven teaching the course used the case 
method, and but two used the lecture method of 
teaching the course. 

“The above comparisons will give some idea of 
the situation in the member schools of the Associa- 
tion as it will exist in 1931-32. The Deans of a few 
of the schools which will not offer a course in Legal 
Ethics have expressed their grave doubts of the 
advisability of teaching such a course, or of making 
it compulsory. One school offering the course as 
a required subject reports that it is difficult to get 
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the students to take the course seriously. Many 
different and conflicting ideas have been expressed 
as to the proper method of teaching the course, as 
to the subject matter to be used, and as to the best 
year in the school curriculum for offering the 
course. 

Non-Member Schools 

“One hundred and nine of the one hundred and 
sixteen non-member schools have been investigated 
for the purpose of this report. Of these one hun- 
dred and nine, ninety-three or 85.3 per cent will 
offer some sort of a Legal Ethics course in 1931-32. 
The total enrollment in schools not members of the 
Association in the autumn of 1930 (figures earlier 
than 1930 being used for a few schools) was 26,546 
and the total enrollment in the schools investigated 
was 25,759, those not investigated representing a 
total enrollment of 789. Of this 25,759 enrollment 
in schools investigated, 23,211 or 90.1 per cent are 
enrolled in schools which will teach some form of 
Legal Ethics in 1931-32. 

“Last year sixty-one of the eighty-four non- 
member schools investigated, or 72.6 per cent 
appeared to offer some form of Legal Ethics. 

“Sixteen schools or 14.7 per cent of those inves- 
tigated will offer no Legal Ethics course in 1931-32. 
These represent an enrollment of 2,546 or 9.9 per 
cent of the total enrollment in schools investigated. 
Two of the schools which will offer no course in 
1931-32 expect to offer it in the future. 

“Of the ninety-three schools offering the 
course, eighty-seven or 93.5 per cent will require it 
for graduation. Thus it is known that Legal Ethics 
will be required for graduation in at least 75 per 
cent of all the non-member schools in 1931-32, in- 
cluding those schools not investigated. Last year 
forty-nine of the sixty-one offering it appeared to 
require it for graduation, or 80.3 per cent. 

“Of the ninety-three schools which will offer 
the course in 1931-32, sixty-eight or 73.1 per cent 
will offer it as a separate formal course. These 
sixty-eight schools represent 68.1 per cent of the 
total enrollment in all non-member schools, includ- 
ing those not investigated. 

“Of the ninety-three schools which will offer 
the course, fifty-three or 56.9 per cent will offer it 
in the senior year. Eleven will offer it in the second 
year exclusively. Last year the tendency was to 
offer the course in the senior year 

“Twenty-three or 24.7 per cent of the schools 
offering the course will devote two semester hours 
or more to it. Forty-nine or 52.7 per cent will offer 
the equivalent of one semester hours or more in 
credit. Forty-one or 44.1 per cent will devote less 
than one semester hour to it. Last year thirty of 
the sixty-one offering the course, or 49.2 per cent 
offered at least one semester hour credit. 

“Of the ninety-three schools which will offer 
the course in 1931-32 only nime will use the case 
method exclusively, seventeen a combination of 
case and lecture methods, and forty-eight or 51.7 
per cent will teach it by the lecture method exclu- 
sively. Last year of the sixty-one schools teaching 
the course fifteen or 24.6 per cent used the case 
method of teaching it, and but ten used the lecture 
method exclusively. 

“In comparing the reports of the member and 
non-member schools of the Association of American 


Law Schools it will be noted that the percentage 
non-member schools offering some sort of a Leg 
Ethics course in 1931-32 is higher than that of 
member schools, but the percentage of mem! 
schools offering it as a separate formal course 
slightly higher than the corresponding percenta 
of non-member schools. The case method of tea 
ing has not found as much favor among the n 
member schools as it has with the member schoo 
and the tendency in both member and non-mem| 
schools is to offer the course in the senior year 

“In conclusion, it may be of interest to n 
that the enrcliment, by latest available figures 
member schocls of the Association of Americ: 
Law Schools totaled 16,139 in the autumn of 193 
while the errollment in non-member schools w 
26,546 approximately. Thus the non-membh¢ 
schools represent 62.16 per cent of the total enro 
ment in American law schools.” 

The report contains a number of statistical list 
furnishing detailed information on all the topi 
treated. 


Progress of Uniform Vehicle Code 


1 


EVEN states have been added to the numb: 

which had previously adopted the Unifor: 
Vehicle Code or substantial portions of it, throug 
the enactment of one or more Acts of the Code b 
their 1931 legislatures, according to a statement | 
William E. Metzger, chairman of the Executiy 
Committee of the National Conference on Stre 
and Highway Safety. In addition, several state 
have made changes in their motor vehicle law 
bringing them into closer harmony with the Uni 
form Code. This brings to thirty-four the tota 
number of states whose motor vehicle laws are it 
harmony with the Code or have recently bee: 
amended toward conformity with it. 

“The Uniform Vehicle Code, providing the na 
tional standard for assisting the states in securing 
uniformity in traffic regulation,” he continued, “was 
developed by the National Conference on Street and 
Highway Safety in 1926, and revised to date in 1930 
in the light of the most recent experience with 
traffic laws throughout the country. The Code in its 
present form has received the formal endorsement 
of the American Bar Association and the National 
Conference of Commissioners on Uniform State 
Laws. 

“The states which have adopted one or more 
Acts of the Code in 1931 are: Colorado, Iowa, Kan 
sas, Michigan, Nebraska, Oregon and Utah. Among 
the states which made amendments to their existing 
motor vehicle laws are: Pennsylvania, Nevada and 
New Jersey. In Alabama local groups have cen 
tered their attention on promoting adoption of the 
Operators’ and Chauffeurs’ License Act, and a Uni 
form Act Regulating Traffic on Highways—Acts 
III and IV, respectively, of the Uniform Vehicle 
Code; while in Georgia efforts are being made to 
impress upon the legislature the desirability of 
enacting into law all four Acts of the Code. 

“Colorado heads the states acting favorably on 
the Uniform Vehicle Code this year in that she 
adopted three of the four Acts of the Code, namely: 
‘A Uniform Registration Act,’ ‘A Uniform Opera- 
tors’ and Chauffeurs’ License Act,’ and ‘A Uniform 
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Regulating Traffic on Highways.’ The State 
eady had an Anti-Theft or Certificate of Title 
in close harmony with the corresponding Act 
the Code, thus completing adoption of the na 
al standard code. Oregon adopted the Uniform 
erators’ and Chauffeurs’ License Act, Act III of 
Uniform Vehicle Act, as well as the Uniform 
t Regulating Traffic on Highways, Act IV of the 
iform Code, thus also coming closely in line with 
national standards 


Distinguished Foreign Speakers at Atlantic City 
Meeting 
p RESERVING its fine tradition of recognizing 


and promoting the international fellowship, of 


e Bar, the Americar sar Association will have 
ree distinguished foreign speakers on the pro 
ram of the Annual Meeting at Atlantic City. 

Sir Lynden M ssey, who will come from 
ngland, is the Leader of the Parliamentary Bar 
the Houses of Parliament. In securing him for 
e program the Association’s committee has thus 
t only gotten a notable speaker but has also, inci 
entally, found a way to introduce American law- 
ers to a group of tl yfession that has no recog- 
zed exact counterpart on this side, viz.: The 

‘arliamentary Bar 

The field of a member of the Parliamentary Bar 
sufficiently indicated by the statement that Sir 
ynden Macassey’s practice is mainly in the Parlia 
ientary Committee Rooms of the House of Com- 
ions and the House of Lords, and in cases and 
ork connected with Public Utilities, Public 

Health, Transport, Engineering and Finance. 


Sir Lynden was originally trained and worked 
is an engineer. As Secretary and Engineer to the 
Royal Commission on London Traffic (1903-1907), 


he visited the United States to investigate condi- 
tions of urban transport. Later he was called to 


the English Bar at the Middle Temple, becoming 
1 K. C. in 1912, a Bencher of the Middle Temple in 
1922, and Autumn Reader in 1930. At present he 
is one of the Governors of the London School of 
Economics, University of London, Chairman of the 
Council of East I n College, of that University, 
and Vice-Chairma: the Society for Comparative 
Legislation. 

During the w 1914-1915) he was a Govern- 
ment Arbitrator in Ship-Building and Engineering 
Labor Disputes. In 1915 he was a member of the 


Government Commission on the Clyde Munition 
Workers’ Grievances. In 1915 and 1916 he was 
Chairman of Clyde Labour Commission of the Gov- 
ernment and Chairman of the National Wages’ 
Tribunals on Women’s Wages and Unskilled and 
Semi-skilled Men’s Wages. He served as Director 


: 
of Shipyard Labour (Admiralty) 1917-1918, and as 
member of War Cabinet Committee on Women in 
Industry, 1918-1919. He is one of the Labour As- 


sessors for the British Government in connection 
with the Permanent Court of International Justice 
at The Hague. He is also author of “Labour Policy 
False and True,” various other writings on Eco- 


nomics, Industry Labour, and is joint author 
with Mr. F. C. Minshull, of Arnold on Municipal 
Corporations (6th Edition, 1930). 








The French Bar, whose representatives have 
added so much to the interest and distinction of 
former meetings, again sends one of its outstanding 
men, Maitre Fernand Payen, Batonnier of the Order 
of Advocates at the Court of Appeal of Paris. He 
will make an address at the session on Thursday 
evening. At the same session Hon. D. W. Her- 
ridge, the Canadian Minister to the United States, 
will deliver an address. 

The Batonnier Fernand Payen was born in 
Lille in 1872. He was educated at the University 
of Lille in letters as well as in law and has re- 
mained all his life a man of letters as well as a man 
of law. At twenty he taught law in the University 
in which he had just finished his study, but in the 
following year he was enrolled as an advocate in 
Paris. He immediately took first rank in the great 
competition open every year to the seven or eight 
hundred licentiates in law of the Bar of Paris and 
thus obtained the envied title of first secretary of 
the Conference of Advocates. 

Monsieur Poincaré (who fifteen years before 
Payen bore the same title, as did Berryer, Ribot, 
Viviani, Batonnier Rousset and Batonnier Fourcade 
as did Leon Berard, Paul Boncour and so many 
other illustrious lawyers and statesmen) worked 
with Monsieur Payen as collaborator. The latter 
never wished to enter politics. It was in the courts 
and not in the halls of legislation that he worked 
with his illustrious patron who became his friend 
and who is to be, next October, his successor as 
Batonnier. 

Fernand Payen made for himself a great name 
in court as attorney for a large number of indus- 
trial and financial corporations, attorney for the 
great railroad companies, attorney for the ministry 
of public works, for the ministry of public instruc- 
tion and fine arts, and attorney for the City of Paris. 
He has published several works on the law, a book 
on the rules and customs of the profession of at- 
torney and customs of the Bar in Paris, a book on 
contemporary French lawyers in which he reveals 
his theory on the art of oratory and, in particular, 
on the art of pleading, not to speak of the treatises 
and articles of a purely literary nature. He is offi- 
cer of the Legion of Honor and has been made 
officer of the Order of Leopold by the King of Bel- 
gium. 

Elected Batonnier two years ago, he has dis- 
played notable activity in undertaking the reform 
of admissions to the bar, that is to say, in demand- 
ing of the licentiates a regular course of work. This 
has been considered by many of the young men as 
a restraint of liberty and has provoked a lively pro- 
test. During his term as Batonnier Fernand Payen 
has been guest successively of the bars of Lyons, 
Brussels, Geneva, and London. Before resigning 
his function into the hands of Monsieur Poincare 
he is to be the guest of the Canadian Bar Associa- 
tion and of the American Bar Association. 

His niece married a citizen of the United 
States, Clarence K. Streit, who is correspondent 
for the New York Times on European affairs at 
Geneva. It is worth particular notice that Baton- 
nier Fernand Payen is a bon vivant and takes part 
with M. André Tardieu, former president of the 
Council of Ministers, in the Académie des Gastro- 


nomes. 
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| THE PREPARATION OF 


WILLS and TRUSTS 


DANIEL S. REMSEN, R. H. BURTON-SMITH and GERARD T. REMSEN 
Remsen on Wills was always considered an authority. In addition to bringing the 
great work on Wills down to date, the authors, in this new edition, have given to the 
profession an outstanding treatise on the important subject of Living Trusts, Insurance 
Trusts, Charitable Trusts and all other phases of trusts. 

One Large Volume Price Twenty Dollars 


THE LAW OF LEASES OF REAL PROPERTY 
By CLARENCE M. LEWIS 


This new second edition, greatly revised and enlarged, has become invaluable to all 
those engaged with the problem of leases. The author has given particular attention 
to long term leases. 

One Volume i Price Twelve Dollars 


ABBOTT'S TRIAL EVIDENCE 
Fourth Edition by EDMUND GLUECK 


For over fifty years the outstanding authority on the subject, this new edition is pre- 
sented after three years of careful revision. The unique arrangement of Abbott's Trial 
Evidence makes it a great companion book to all existing works on evidence. 


Three Volumes Price Thirty Dollars 


THE LAW OF STOCKBROKERS AND 


STOCK EXCHANGES 
By CHARLES H. MEYER 


The first book of its kind in twenty-five years, it is presented at a most opportune time 
and undoubtedly will take its place as the leading authority. The author, a member of 
a N. Y. law firm doing an extensive practice in this field, and representing several stock 
exchange firms, is particularly well qualified to prepare a work of this kind. This book 
contains forms, official exchange he = and a pocket in the back to take care of sup- 
plemental material. 


One Large Volume an = Price Twenty Dollars 


THE LAW OF FRAUDULENT CONVEYANCES 
By GARRARD GLENN 


Professor of Law, University of Virginia 
In addition to being the first real book of its kind in twenty years, Professor Glenn goes 
beyond the conventional topics usually included in a discussion on fraudulent con- 
veyances and includes such subjects as corporate reorganizations, partnerships, trans- 
fers, trust receipts, modern liens and the trend of legislation in the shape of recording 
acts as applicable to various commercial transactions. 
In One Volume Price Ten Dollars 
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portant as the law requires that they be residents of 
their districts. The other purpose was to give to 
the Senate a voice as to the quality of the men to 
be appointed, and thus the Senate has a constitu- 
tional power and duty to examine the qualifica- 
tions of men nominated by the President for judi- 
cial office. There are three steps in the constitu- 
tional procedure. First, the President nominates. 
That is, he selects the man and proposes to the 
Senate that he be appointed. The Senate then 
either rejects the proposal or consents to the ap- 
pointment, but the consent of the Senate does not 
end the matter. An appointment by the President 
must follow. The constitutional requirements 
would be fully satisfied if the President selected 
a man for judicial office and made a nomination, 
without first consulting any Senator. There has 
never been any serious contention that the Con- 
stitution requires the President to consult with Sen- 
ators before making a nomination. There have 
been sporadic claims that the phrase “advice and 
consent of the Senate” means that the President 
must obtain the informal advice or consent of some 
members of the Senate of his own political party 
before making a nomination, but that contention 
has never been taken seriously. The Constitution 
says that the President shall nominate, and by and 
with the advice and consent of the Senate, shall 
appoint. The advice and consent follows the nom- 
ination. It is advice and consent to the appoint- 
ment, not to the nomination. The advice and con- 
sent called for by the Constitution is of the Senate 
as a body, not by individual Senators of the party 
in power. 

Notwithstanding this is the plain meaning of 
the Constitution, there has prevailed almost from 
the organization of the Government a custom, made 
inevitable by practical considerations and common 
sense, that the President prior to making nom- 
inations shall consult informally with members of 
the Senate and particularly with Senators from 
the State from which the nominee is to be chosen. 
There are several reasons for this. The Senate is 
a large body and a busy one. The Senators from 
the State where a nominee resides are in a position 
to be well informed about his qualifications, In 
the case of a local appointment, such as a district 
judge, the Senators from other states are disposed 
to defer to the judgment and superior information 
of the Senators from the State where the appoint- 
ment is being made. They are inclined to support 
the local Senators in any real and substantial .ob- 
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jections they may have to qualifications of the 
nominee. The Senators from the State in question, 
therefore, inevitably exercise an influence on the 
action of the Senate as a body. This being so, it 
is the part of wisdom for the President to confer 
informally in advance with the Senators from the 
State where the appointment is being made, in an 
effort to make a selection which will avoid opposi- 
tion and result in senatorial confirmation. The 
President does not know all citizens eligible for 
public office. He must, to a large extent, depend 
on suggestions from others. Why should not sug- 
gestions come from the Senators, and if the men 
they suggest are well qualified and not inferior to 
others available, is there any good reason why the 
President should not adopt suggestions from that 
source? Indeed, if the Senators had no constitu- 
tional power respecting appointments, the Presi- 
dent would nevertheless consult them, and invite 
their suggestions and advice. In his autobiography, 
the late Senator George F. Hoar said: 

“I have always held to the doctrine of the absolute 
independence of the Executive in such matters, as his right .. . 
to make his appointments, executive and judicial, . . . on 
such advice as he shall think best. But, at the same time, 
there can be no doubt that the Executive must depend on some 
advice other than his own, to learn the quality of men in 
different parts of this vast Republic and to learn what will be 
agreeable to public opinion and to the party which is adminis- 
tering the Government and is responsible for its administration. 
He will, ordinarily, find no better source of such information 
than the men in whom the people have shown their own confi- 
dence by entrusting them with the important function of Sena- 
tor or Representative. He will soon learn to know his men, 
and how far he can safely take such advice.” 

While any convention or arrangement between 
Senators, that the Senators from a particular state, 
of the party in power, should dictate the judicial 
appointments in that state, would be what one 
writer described as an “extra-constitutional conven- 
tion” and contrary to the letter and spirit of the 
Constitution, and an open assertion of such a power 
on the part of Senators has rarely been heard, the 
fact remains that due to the practical workings of 
our system, and as the inevitable result of the joint 
responsibility of the President and Senate in the 
matter of judicial appointments, there has grown 
up a practice by which the Senators from the State 
where an appointment is being made exercise a 
strong influence in the selection of nominees and 
in respect to the confirmation of appointments in 
their State. This practice is sometimes known as 
the rule of senatorial courtesy. The word “cour- 
tesy” is ill-chosen. The practice is not founded 
wholly on mere deference to colleagues. It is 
founded on the fact that Senators know their own 
people, and their advice and suggestions are worth 
while. The real question is how far this practice 
may be carried and whether there is any justifica- 
tion for a contention that Senators may reverse the 
system plainly established by the words of the 
Constitution and themselves dictate local appoint- 
ments and leave to the President merely the power 
to accept or reject. A few historic cases of con- 
troversy over this aspect of the matter may be 
referred to. 

In 1881 President Garfield, against the protest 
of Senators Conkling and Platt of New York, sent 
to the Senate the nomination of Robertson of New 
York to be Collector of the Port, whereupon Sena- 
tors Conkling and Platt resigned and appealed to 


the New York Legislature for endorsement by 
election. In his book on The Civil Service and 7 
Patronage, Professor Fish says: 

“This action on the part of the New York senators n 
be regarded as an attempt to enforce the doctrine that not « 
could the Senate control appointments, but that the senat 
should severally control those for their respective states 
doctrine which may be considered as the high water mark 
the Senate’s claims. Fortunately, the New York legislat 
did not support this theory, and Conkling and Platt were 
feated for re-election. The Senate itself rejected 
doctrine put forward by unanimously confirming Roberts: 

In 1893, President Cleveland nominated \W 
liam B. Hornblower of New York to be an As 
ciate Justice of the Supreme Court of the Unit 
States. Senator David B. Hill of New York w 
bitterly opposed to Hornblower. This was not 
local appointment, like a District Judge, but t! 
nominee was a resident of New York. McElIr 
in his work on Grover Cleveland, says: 

ate some Senators felt that well established cust 
had been slighted by the President’s failure to discuss 
question with the Senators from New York before presenti: 
a New York man for so important a position; other Senator 
were eager to express their antagonism against Mr. Cleveland 

Aided by a variety of conditions, of which th« 
President’s failure to consult the New York Se: 
ators in advance of the nomination was only on 
Senator Hill succeeded in defeating the nominatio: 
Thereupon President Cleveland nominated Wheek 
H. Peckham of New York, again without consult: 
tion with Senator Hill, and again the nominatio: 
was defeated. In November, 1895, President Cleve 
land nominated for this place Rufus W. Peckhan 
of New York; this time before making the nom 
ination he wrote Senator Hill a conciliatory letter 
advising him he intended to make the nomination 
and inviting his support, saying: 

“I suppose in your absence and with a lack of knowledg« 
on the part of the Committee as to your feeling in the matter 
it might and would be laid over until your arrival. Have you 
any desire as to the time of sending in the nomination? I think 
the court needs him and I would be glad to have him qualified 
very early if you could find it consistent and agreeable to pave 
the way for it in your absence.” 

While this fell far short of asking the advice 
and suggestions of the Senator, it proved sufficient, 
and Senator Hill made no objection and Mr. Peck 
ham was confirmed. 

A still more recent incident relating to a local 
judicial appointment, and one which brought out 
sharply the extent to which a Senator may control 
the selection of federal district judges, is found in 
the controversy between President Roosevelt and 
Senator Platt of New York over the appointment 
of Charles M. Hough as United States District 
Judge for the Southern District of New York. In 
the correspondence on this subject, which I am 
not sure has been published before, found in the 
archives of the Department of Justice, is a letter 
from Senator Platt to the President, dated June 
15, 1906, in which the Senator said: 

“Answering your letter of June 13, in which you ask me 
to state my objections to Hough, it ought to suffice for me to 
simply say that I prefer Young to Hough, both men being 
admittedly qualified for the position. On a simple statement 
of this kind, it occurs to me you should hardly hesitate to 
appoint Mr. Young.” 

After a discussion of the respective qualifica- 
tions of these men, the Senator continued: 

“Again, Mr. Hough’s affiliations are disagreeable to me 
His appointment would be, as I have said, most distasteful to 
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ators of his own party, and even those of the op- 
position party from the State where the appoint- 
ment is to be made, and obtain their support and 
approval of the proposed nomination. 

3. In most cases the President must obtain 
suggestions from others, and there is every reason 
why he should invite the suggestions from the Sen 
ators representing the State from which the ap 
pointee is to come. 

4. In the case of local appointments, such as 
District Judges, no good reason can be advanced 
why the President should not make his selection 
from names proposed by Senators of his own party 
representing the State in which the appointment 
is to be made, if the men they suggest are well 
fitted for the post and not inferior to other avail 
able candidates. 

5. The custom has long existed and prevails 
in this administration for the President in making 
judicial appointments to consult in advance with 
the Senators from the State from which the selec- 
tion is to be made, to invite suggestions from those 
Senators, and often to make his selection from 
names proposed by those Senators where he is sat- 
isfied that the advice and suggestions are sound 
and that the men proposed are qualified and as 
well fitted as any under consideration. 

6. The procedure outlined prevails particu- 
larly with respect to District Judges, where the 
selection must be made from a particular State. 

In the case of Circuit Judges, where the Presi- 

dent may select from any one of several states, if 
the Senators from one state are committed to a 
candidate who does not satisfy the President, he 
may solve the matter, and avoid friction by turning 
elsewhere and finding a man in another state whose 
qualifications are satisfactory and whose confirma- 
tion will at least not be epposed by his own Sen- 
ators. 
In the case of Supreme Court Justices, with 
the whole country to choose from, the Senators 
from one state or another are in no position even 
if they were so inclined, to attempt a controlling 
influence. Such an appointment is not a local mat- 
ter, and the entire Senate has an equal interest 
and responsibility. While Presidents generally re- 
frain from nominating a man for that high post 
without first consulting and inviting the support of 
the Senators from the State of the nominee’s resi 
dence, the appointment is a matter of national con- 
cern and the Senators from the nominee’s State are 
not by custom or tradition given a controlling voice 
in the matter of confirmation. 

President Hoover’s attitude toward recom- 
mendation for local appointments in states where 
the party in power has no Senators, is well evi- 
denced by his letter of September 26, 1929, to a 
Republican leader in the State of Florida respect- 
ing the appointment of United States District At- 
torney Hughes, who was selected by the President 
after the party leaders in that State had failed to 
present the name of any other man who satisfied 
the President’s requirements. He said: 


fe 


“I cannot believe that you and the many friends of Mr. 
Skipper who have protested the appointment of Mr. Hughes, 
overlook the primary responsibility which rests upon the Presi 
dent of the United States. That responsibility is one of the 
most sacred which he assumes upon his oath of office. It 
that he shall, to his utmost capacity, appoint men to public 
office who will execute the laws of the United States with in 
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tegrity and without fear, favor or political collusion The 
appointive responsibility rests in the President, not in any 
organization. 

“For seven months, the Department of Justice has investi 
gated first one candidate and then another who were proposed 
by the Florida organization. The Department did not feel 
that they could conscientiously recommend to me any one of 
the names presented. Mr. Hughes, with many years of tried 
service in the Department was not appointed at the 
request or recommendation of any political organization what- 
ever. He was appointed because he had proved himself an 
able and vigorous law enforcement officer. . . . It is the 
natural desire of the Administration to build up and strengthen 
the Republican Party in the state of Florida. That can be 
done in cooperation with the state organization if the organ 
ization presents candidates who measure up to my require- 
ments of public service. This is an obligation in the interest 
of the people of the state, and the first tenet in that program 
is that no longer shall the laws of the United States be flouted 
by federal officials; no longer shall public office be regarded as 
mere political patronage but that it shall be public service. 

“The success of the Republican Party rests upon good 
government, not on patronage, and Florida will have good 
government so far as it is within my powers to give it. 

During this Administration there has not been, 
and so far as I can foresee there is not likely to 
be, any issue between the Executive and the Sen 
ate as to their respective functions in the matter 
of appointment to judicial office. The President 
does not fail in any case to confer with interested 
Senators in advance of making nominations and 
to invite from them suggestions and recommenda- 
tions. By a process of informal conference and dis- 
cussion in line with President Roosevelt’s sugges- 
tion that “the common sense way is to confer to- 
gether and try to come to an agreement” the effort 
is to sift out the qualities of the various candidates 
and bring about in the end the nomination of men 
well fitted for the post, satisfactory to the President 
and to the Senators, and of character, integrity 
and ability which will command public respect and, 
approval. 

If a Senator from a State in which a District 
Judge is to be appointed, suggests the name of 
one man and insists on his selection for months 
after being advised that he is not to be appointed, 
and the Senator, though invited to do so, refuses 
to make other suggestions, and the President him- 
self then informally submits to the Senator a list 
which the Senator refuses to consider, a nomina- 
tion then made without the Senator’s advance ap 
proval raises no real issue as to the functions or 
privileges of Senators and does not present any 
question of so-called senatorial courtesy. In such 
case the President has satisfied all the traditions. 
He has consulted the Senator; has asked for his 
suggestions ; has invited him to propose qualified 
men; has given the Senator the opportunity to pre 
sent reasons against the appointment of men pro- 
posed by the President, and short of abdicating en- 
tirely his constitutional powers, the President could 
do no less than proceed to make a nomination. In 
such a case, if the nominee is well fitted and no 
real and sincere objection to his qualifications are 
presented, the traditions of the Senate call for con- 
firmation. In such case, where the President has 
shown the utmost patience and consideration, with 
the Senate about to adjourn, and a selection by the 
President made and ready for nomination, a last 
minute attempt of the Senator to get back on more 
solid ground, by hurriedly presenting a list of his 
own, the consideration of which would defer the 








nomination to the next session, can not alter 
situation. 
A word may be said about recess appoin 


ments. The Constitution gives the President pow 
to fill vacancies “that may happen during the 

cess of the Senate.” It is well settled that th 
means “happen to exist” and not merely “happ« 
to occur.” The constitutional practice and op 
ions of the Attorneys General over a long peri 
of years show that the President may make 

recess appointment where a vacancy occurs duri 
the session of the Senate and continues afterwar 
and this is true whether the vacancy results f1 


the creation by statute of a new place which | 


not previously been filled, or from death or resig 
nation. 

So much for general principles. Let me gi 
you a brief picture of the practical workings of tl 
system. When a vacancy occurs in a district judg: 


ship, the first step usually is for the Departme: 
to get in touch with interested senators from t 
locality involved, in an effort to draw them int 
conference and avoid any public commitment 
either side in advance of the examination a t 
qualifications of candidates by the Department ai 
the President. Names are suggested by the se 
ators and from other sources; endorsements a 
sometimes protests come in by letter, petition 
through personal interviews. Formal petitions arc 
not persuasive; signatures are too readily obtains 
from easy-going persons. An overwhe lming sent 
ment by the Bar for or against a particular mal 
makes a deep impression upon the public mind 
upon the senators especially interested, and on the 
appointing power. This is founded on the realiza 
tion that a lawyer’s qualities are most clearly 
discerned by the members of his own profession 
Public meetings and public votes by Bar Asssocia 
tions, for obvious reasons, including the fact that 
only a minority usually attend, are not particularly 
influential. Lawyers are embarrassed by the fact 


that they may have to practice before a judge they 
have refused to support for appointment. A gen 
uine expression from the Bar under conditions fre 
from such embarrassment is generally sound. On 


may condone it, if lawyers, to avoid embarrass 
ment, refrain from openly taking a position in op 
position to a candidate, but it is hard to tolerat 
endorsements given for such reasons, of men 
known to be of inferior qualifications Early in 
this Administration I publicly asked from the Bat 
of the country assistance and trustworthy informa 
tion about men under consideration for judi - of 


fice, and the response has been g ratifying. In the 


g 
Department, we often make up a list 
professional standing and public spirit, ia the com 
munity where the appointment is to be made, and 
send them persoral letters asking for confidential 
information, and in such cases, with rare excep- 
tions, we get a frank, sincere, illuminating picture 
of the men under consideration. When such con- 
fidences are invited they are respected. Lawyers 
should realize that their efforts for fine judicial ap- 
pointments, to be entirely effective, should take the 
form of furnishing to their senators information 
respecting the candidate and convincing them of 
the qualities of desirable men. We often find that 
senators, before making recommendations, consult 
the Bar and not infrequently senators submit to 
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\n histori lent, showing how the influ- 
e of sena iy be controlling in the selec- 
of a circuit judge where the choice lies be- 
een two me¢ well qualified, is found in 
own State In 1891, after the legislation was 
ssed creating the United States Circuit Court of 
peals, President Harrison had the task of ap- 
iting ( rcuit judges, one for each of 
e nine circuit In deference to the tradition 
nst too mu rtisanship, he selected six Re- 
tblicans and ee Democrats. One of the Demo- 
rats was Judge William Mitchell, then a Justice 
the Supreme Court of Minnesota. The State 
s repre sented | vo Republican Senators, Cush- 
in K. Davis and W. D. Washburn Senator 
Vashburn was not active and contented himself 
ith the statement that if a Democrat were to be 
hosen, Judge Mitchell should be appointed. Sen- 
or Davis thot 9 therwise. He had reasons for 
anting a Repu in and proposed the name of 
Valter H. S d insisted his being ap- 
inted Phe fications of both men were ad- 
tted. Pres I farrison persisted for a time in 
s choice, and t mination of Judge Mitchell 





was actually prepared for the Senate, but Senator 
Davis was an able and influential man. He was 
Chairman of the Foreign Relations Committee and 
served on the Peace Commission after the Spanish 
\merican War, and was a national figure, and a 
power in the Senate. His persistence finally tipped 
the scales, and the nomination of Judge Mitchell 
was withdrawn and that of Sanborn substituted. 
Judge Sanborn fulfilled all the predictions of his 
friends and became one of the great Circuit Judges 
of the country. 

The files of the Department of Justice disclose 
that many years ago Senator Pettus of Alabama, 
succeeded in preventing the confirmation of the 
nomination of a district judge in that State, on 
the ground that the nominee had shown himself 
lacking in honorable qualities by refusing to pay a 
debt contracted in a poker game. 

lf it is proposed to promote a district judge, 
it is customary to ascertain in advance who are to 
be considered to succeed the judge promoted, and 
their qualifications are examined. If two district 
judges in different districts, equally qualified by 
experience and ability, are under consideration for 
promotion, the decision may well be influenced by 
the fact that in one district there may be a man 
available to succeed to the district judgeship, well 
fitted and supported by all, if in the other district 
that condition does not exist. 

In the case of appointments to the Supreme 
Court the inquiry, of course, takes a broader aspect. 
The appointment 1s nota local one. The senators 
from a particular locality do not contend for so 
great a voice in the selection as in the case of local 
appointments. Nevertheless, an appointment to the 
Supreme Court is not ordinarily made without con- 
sulting the senators from the State from which the 
nominee comes. 

The practice of consulting senators of the 
State from which a nominee is chosen extends to 
senators of the opposite political faith from the 
party in power. That has been the uniform prac 
tice during the present Administration; it is the 
part of wisdom, and the Chief Executive often gets 
wise advice, and much helpful information by that 
course. My own relations with senators in dealing 
with these matters have, almost without exception, 
been cordial. During his administration, excluding 
territorial judges and municipal and police court 
judges of the District of Columbia, President Hoo- 
ver has made fifty-eight judicial appointments. Of 
these men, forty-eight have been Republicans and 
ten Democrats. Of the ten Democrats, one was 
appointed to the Court of Claims, one to the Su- 
preme Court of the District of Columbia, one to 
the United States Customs Court; three were ap- 
pointed United States District Judges and two of 
these were in southern states, where the politics of 
the Bar is dominantly Democratic and the greater 
number of qualified men are of that party. The 
remaining four were appointed judges of the United 
States Circuit Court of Appeals or the Court of 
Appeals of the District of Columbia, and were 
judges promoted for demonstrated ability and long 
and faithful service on the lower federal courts. 

During the early periods of the Nation’s his- 
tory, the major political parties differed radically 
on questions affecting the principles of our govern- 
ment, and the development of our Constitutional 
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system. On such questions judges of our courts 
often divided on party lines. The political faith of 
judges had a special meaning. Those conditions 
have considerably altered. The major political par- 
ties divide on other points and within each party 
are found differences of opinion on the contro- 
versial questions of public interest which are pre- 
sented to courts. On our Supreme Court are now 
six Republicans and three Democrats, but when 
they divide it is not on party lines. Under present 
conditions, the tradition which demands that the 
party in power chooses some judges of opposite 
political faith rests on deference to the conception 
that the administration of justice is above partisan- 
ship, and the quality of the judge not his politics 
is the first consideration. 

Of course, the ultimate difficulty is to form a 
correct judgment as to who is the best man. This 
is a matter of opinion and opinions and judgments 
differ; no one is infallible in such matters. There 
is often an astonishing amount of enthusiastic sup- 
port and fulsome praise from friends of a candidate 
who is obviously not the man for the place. Loy- 
alty to one’s friends is a good trait, but should not 
outweigh the responsibilities that exist in the se- 
lection of judges. 

When a nomination is finally decided upon it 
goes to the Senate for the consideration, in the 
first instance, of the Judiciary Committee. There 
are many able, public-spirited and highminded law- 
yers on that committee, with a full sense of the 
great responsibilities involved in the confirmation 
of judicial nominations. One cannot fail to be im- 
pressed with their sincerity and desire to perform 
well this serious public duty. The Department of 
Justice should be and is entirely frank with the 
Judiciary Committee respecting the qualifications 
of the nominee and furnishes to the Committee all 
available useful information. The nominations are 
first referred to a sub-committee and then given 
consideration by the entire committee. 

Persons who go before the Judiciary Commit- 
tee to assail the qualifications or character of nom- 
inees must be careful to adhere strictly to the truth 
under pains and penalties of perjury. This is nec- 
essary for the protection of the committee against 
misleading testimony and for the protection of the 
nominee, whose character and reputation are in- 
volved. Not long ago a witness went before the 
Judiciary Committee of the Senate and told a story 
impugning the integrity of the nominee—a man of 
the highest reputation and character. The Com- 
mittee satisfied itself the story was without foun- 
dation and confirmed the nomination, but the De- 
partment of Justice did not let the matter rest there. 
A thorough inquiry was made into the facts and 
the utter falsity of the story was legally demon- 
strated. The witness was called before the United 
States Attorney of the District; he made protesta- 
tions of good faith, which were accepted to the 
extent that he was given the choice of making a 
full public retraction or having his case taken be- 
fore the Grand Jury. The retraction followed. In 
these days any man, however high his character 
and reputation, who is nominated for public office, 
runs the risk of becoming the target for unwar- 
ranted assault, and the least the Department of 
Justice can do when nominations for judicial office 
are made is to require those who testify against 
the character of the nominee, to adhere strictly to 





the truth or be called to account in a criminal cou: 

Such is the system. On the whole it wo 
reasonably well. It may not be ideal, but it i 
rare instance where a member of the federal 
diciary fails to command the respect and este 
of his fellow citizens. 

Minnesota has reason to be proud of her 
ord. The federal district judges in this Dist: 
from territorial days on, without exception h 
been men of character and ability. They h 
maintained the high traditions of their office 
commanded the respect of the Bar and all the peo 
ple of this State. Many of them have been n 
of great ability, and all have been worthy. Th: 
Eighth Circuit, of which this State is a part, lil 
wise has a record to be proud of. Speaking or 
of those who are gone from the Circuit, such m 
as Sanborn, Thayer, Adams, Hook and Van D 
vanter have added lustre to the Circuit Court 
Appeals of the Eighth Circuit and made it one 
the great courts of the country, and Minnesota's 
own representatives on that court, Walter H. Sa 
born and Wilbur F. Booth, have served with hig 
distinction and maintained the proudest traditions 
of that court. Minnesota’s standards in the mat 
ter of judicial office, both state and federal, have 
always been high. It is of the utmost importanc 
to the public welfare that these standards be mai 
tained. They will only be maintained if the men 
bers of the Bar continue to exercise their influence 
with diligence and courage, and if the people of th 
State generally maintain an active interest and in 
sist on being well informed about these matters 
There is no sign of indifference and no reason t 
doubt that the high traditions and sound standards 
which have so long dominated the selection of ju 
dicial officers in our State will be maintained. 
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“Tf, then, the facts about the life of this strange 
shadowy individual are few, and if only those facts 
can be accepted as approximate truth which ar: 
attested by both his defamers and his panegyrists 
even less is known concerning his personality, con 
cerning, in a vital sense, his character. Was he 
saint or a devil, a hero or a villain, a patriot or a 
rascal, a chivalrous knight or a dragon in humar 
form—or was he an insoluble compound of such 
opposites? Was he a brave soul fighting against an 
inauspicious destiny, or was he a low, scoundrelly 
chap, courageous to be sure, but repulsive and 
brutal, a murderer and a cutthroat who killed just 
for the fun of killing? He was—and he was not. 
The truth is that ‘Jesse James’ never lived at all; 
he was a pure creation of the mind. He was born, 
he lived, he died, in the complex and far-reaching 
imagination of his race. He was America’s Odys- 
seus, America’s Beowulf, America’s Robin Hood. 
He was the Mr. Impossibly Bad Man, the Mr. Im- 
possibly Good Man, who has lived in every land 
and age. An ordinary enough fellow in his mun- 
dane life, probably, like most of us; but it was his 
fortune to be transformed beyond recognition into 
the rogue-superman, the demon-god, of his time, 
and to be endowed with fantastic and chimerical 
qualities—to be a myth and a legend while he still 
lived in the flesh.”—From article on “Jesse James” 
in American Journal of Police Science (May-June, 
1931). 
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By J. T. Pucu 
Member of the Boston Bar 


ORPORATI fiduciaries in recent years 
& through pul advertising and personal so- 
licitation have made serious inroads upon 

e fields of the lawyer’s professional work. These 
nking institutions would have the public believe 


it the system of personal trusteeship is obso- 


cent. Many of us, however, are convinced that 
ilthough a corporate fiduciary may handle safely 
rough its agents the routine financial matters of 


estate or trust, it has no distinctive efficiency, 
d does not, and from its very nature cannot, ren- 
er to the beneficiary that personal, humanized 
rvice especially desired in family trusts and gen- 
rally obtained through competent personal 
rustees. An impersonal fiduciary cannot, of 
urse, exercise the personal discretion of the 
rustee so important in many trusts. 

The indiscriminate employment of financial in- 
titutions as corporate fiduciaries tends inevitably 
to reduce trust relationships to mere commercial 
transactions. Indeed, some of these institutions 
ire already inserting in their trust agreements 
ovel clauses which remove many customary and 
vholesome restraints upon the fiduciary in han- 
lling and dealing with the trust estate and lessen 
egal responsibility to the beneficiaries... It seems 
ilmost incredible that responsible testators would 
ive such powers to any person or institution if 
they fully realized the legal and practical signifi- 
ance of their actions. What testator, for instance, 
n appointing his attorney as executor or trustee 
vould consent that he might delegate the entire 
management of the trust to some associate or clerk 

his office, or, appointing his business friend, 


in officer of a large corporation, would consent 
that he might turn over to the accounting depart- 
ment, board of investment, or the officials of the 


' 


orporation the handling of the trust estate? And 
yet, since an inanimate corporation must of neces- 
sity act through human agents, every person who 
ippoints a corporate fiduciary does in practical ef- 
fect authorize it to manage his trust or estate 
through unknown and changing agents and servants 
chosen and employed by it and not by him. In 
dealing with the corporate fiduciary the testator 
thus does unwittingly what probably he would 
never willingly do with any trustee. 

The explanation of this anomalous situation 
lies, I think, largely in the prevalent personifica- 
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tion of corporations by business men and loose 
identification of them with their chief official and 
a frequent failure to think the matter through in 
all respects. Time was when the public, like the 
courts, recognized that a corporation, being a mere 
legal creation, was an “artificial person” “without 
a soul”; but modern business men for business 
reasons frequently speak of their incorporated 
business as if it were a human, even a superhuman, 
partner. They speak of a great bank, of which 
Mr. Smith happens to be President, as “Smith’s 
Bank.” Minor banking officials, seeking to en- 
large the fiduciary business of their employer, in- 
troduce the prospective testator deferentially to 
“Mr. Jones, one of our vice-presidents and head of 
our trust department.” The confiding customer 
fails to reflect that Mr. Jones, however confidently 
he promises “our best attention to your matters,” 
cannot guarantee that he or his then assistants will 
give personal attention to any particular will or 
trust when the trust takes effect, since Mr. Jones 
is not in fact the fiduciary who will be appointed, 
but is only one of very many servants who must 
take orders from a financial institution which, de- 
spite its vaunted permanency, not infrequently 
makes changes in its personnel and may at any 
time lose its identity through consolidations or 
otherwise, and primarily is motivated by the com- 
mercial, rather than by the professional, instinct in 
handling its business. If the customer took the 
pains to inquire into details he would probably 
find that Mr. Jones, or his successor, will continue 
to serve his employer by using his valuable time 
in getting new business while unknown and less 
expensive clerks will handle, until they are re- 
lieved, the affairs of the trust in the daily routine 
of work. 

In view of such a practical situation, of what 
real advantage to the trust is the much-advertised 
permanency of the institution? For no creator of 
a trust can foretell what one or more of its many 
servants, perhaps wholly unacquainted with the 
human elements in the case, will be assigned to 
handle the affairs of the trust or when he or they 
will be replaced by some other clerk. Bank em- 
ployees have no assured tenure of life or even of 
employment. In short, the trustor has no assur- 
ance that any person selected by him will continu- 
ously handle the trust or deal with his loved ones. 
Without reflecting in any way upon the employees 
of these banking institutions, it cannot be too 
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strongly emphasized that their loyalties and their 
business and legal obligations are to their em- 
ployer and not to the creator, or to the benefici 
aries, of the trust, and there is no human reason 
for their taking any special interest in any particu- 
lar will or trust or in the beneficiaries thereunder. 
On the other hand, the al attorney or busi- 
friend who acts as a fiduciary is bound to 
the dead by strong ties of human friendship and 
always owes personally and directly to benefici 
aries that high duty imposed by law upon a fidu- 
ciary. His sole allegiance is to his trust and its 
beneficiaries. He is under a personal duty which 
he knows he cannot delegate to others. It well 
may comfort any testator to know that a friend 
chosen by him will personally handle the trust and 
deal with the beneficiaries. Any competent attor- 
ney will readily advise him how to provide for 
succession in the trusteeship and thus secure as 
much continuity of business policy and friendly 
service as humanly is possible. 

The prospective testator or creator of a trust 
will doubtless find upon reflection, that the chief 
appeal of the corporate fiduciary really lies in its 
supposedly greater financial security. But a trust 


person 
ness 


involving the family fortune and future requires 
very much more than the- honest handling of 


money, and a personal trustee selected by the 
testator himself can readily provide, as we shall 
point out, equal financial security and will furnish 
also that essential personal and human service to 
the beneficiaries which the corporate fiduciary does 
not and cannot give. An informed public will soon 
revolt against the growing commercialization of 
trusts and the institutionalized handling of trust 
relationships. Although a ne Ne fiduciary well 
may in some cases supplement the personal trustee, 
it cannot supplant 2m trusteeship. Apart 
from our professional interest and pride, an ade- 
quate system of personal trusteeship is essential 
in the public interest, therefore, and the Bar has 


an urgent duty in the premises 
Since lawyers are not permitted to adverti 
their services and thus meet directly the competi 


tion of these business-seeking corporations, consid- 
eration must be given to other methods of conserv- 
ing the system of personal trusteeship. Various 
means have been suggested; such as legislation fot 
bidding banks and trust companies to engage in 
legal work or to advertise for legal or fiduciary 
business; and greater vigilance of bar associations 
in punishing unfaithful fiduciaries and maintaining 
professional prestige and strengthening public con 
fidence. Uncoubtedy, the Bar should and will 

disciplinary measures to maintain its integrity and 
protect eB sreterd s The publicity attendant, 
however, upon the punishment of the unfaithful 
few creates distrust of the many faithful personal 
fiduciaries and thus plays into the hands of the 
advertising agents of the corporate fiduciaries 
Legislation may be passed in a few states to re 


strain banks and trust companies along the lines 
suggested, but that is a slow process, and these 
institutions are very resourceful and they are keen 
for the business of handling the money. The 


1 
hat these 


accomplish the 


writer feels, therefore, t 
ures will not 
that other measures are 
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of the historical aspects of the situation will di 


ollows: 
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hicl 
whicn 


exemption from surety 
testamentary trusts, based upon a doubtful theor 


business conditions, and co 


tinued long after these conditions had changed. 
2. The natural desire of a businesslike test 
tor for some surety and his natural hesitat1 
require a Surely in the face of the custom of « 
emption. 
3. The entry of modern corporate bat 


the field of probate and personal tru 
aganda and without restraint. 
failure of the 


4. The 


Bar 





to adapt the syst¢ 


} | } 


of personal trusteeship to the changed busine 


conditions. 


The 


custom 


of exempting one’s personal 


family friend or legal adviser from giving a suret 
on his fiduciary bond became generally establish 
in an earlier era under very diffe social a 
business conditions. The time is n ipe to 

quire into the real basis of this custom, its pres« 

validity, and the possible need of change Mert 
bers of our profession are so used to following 
precedent that they often fail to consider its his 


torical basis and its inapplicability under 


conditions. 


As an original proposition, 
exemption of 
on his bond would seem to the moder 


dent, the 
ing surety 


a 


sole 


fic 


business man very unbusinesslike. If consulted 
on the general question, experienced lawyers 
doubtless would hesitate to recommend such ex 
emption although they well might in a particulat 
case consider a surety unnecessary \s an original 
proposition, also, no satisfactory reason, we thinl 
exists for making any distinction between estate 
and testate estates in the matter of sureties. That 
such distinction, however, generally speaking, al 
ways has existed and still persists, ell know 
In England, since Statute 22 and 23 Car. II (1600 
a bond with sufficient sureties has been required of 
an administrator of an intestate estat In the 
United States, a bond in substantially the same 
historical form is required in every State unless 
after notice to creditors and with the assent of 
persons interested, sureties are waived by the court 
This practice obtains even in case of an adminis 
tration with the will annexed, that where the 
testator has exempted the original executor but 
failed to provide for exemption of | successor 
ind some other person is app t ym plete 
the dminist ion 

On the other hand, in Eng his 
country the bond of an executor was early placed 
and has remained, generally speaking di 
ferent footing. In England, an executor is not 
required to give bond. Some seve American 
States require no surety of an exe While 
some five States require a bond with sureties both 
of executors and administrators, in about one-half 
of our state i bond 3 is not required if the testa 
tor requests pr the executor be exempt from 
giving suret Ithough even I : the 
Court may, { cause shown, requ sure 

The theor underlving this ( r 
tw an nistrator’s bond Cxt if s 
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STRENGTHENING THE SYSTEM OF PERSONAL FIDUCIARIES 
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companies are a development practically of the last 
generation. Through the establishment of such 
companies, the giving of fiduciary bonds has now 
been put upon a business basis and a fiduciary or- 
dinarily can secure promptly at reasonable rates 
a satisfactory bond. 

The custom, however, of exemption from 
surety had become well known and firmly es- 
tablished and it continued long after the real rea- 
son for its existence had disappeared with the com- 
ing of fidelity insurance companies. Laymen only 
gradually learned, and many do not yet know, of 
the new development of fiduciary sureties. A per- 
son who was aware of the custom of exempting 
an executor from surety, however much he might 
feel that such an exemption was unwise and un- 
businesslike, found it embarrassing especially when 
dealing with a personal friend or attorney to re- 
quire surety in the face of the custom of exemp- 
tion. The result undoubtedly was that with con- 
cealed reluctance testators followed the custom of 
exemption or named several executors for greater 
financial security when, perhaps, better results 
might have been secured through a single fiduci- 
ary. Thus the testator’s natural desire for a more 
businesslike protection of his beneficiaries was to 
some extent satisfied. Such testators—and they 
were doubtless more numerous than lawyers real- 
ized—readily turned to the corporate fiduciary 
when banking institutions entered this field of 
work. 

The fortuitous change in modern times in 
American methods of banking and business has 
also gradually affected the entire system of trus- 
teeship. In early America the banker followed 
closely the then conventional lines of activity. He 
did not seek the handling of probate or trust es- 
tates any more than the druggist then undertook 
to sell lunches and hardware. The family friend 
or legal adviser, therefore, frequently served as 
executor and trustee, and such professional work 
of the lawyer was regarded as the legitimate re- 
ward of faithful practice and formed a substantial 
part of the lawyer’s business and income. But the 
rapid growth of corporations in all fields of busi- 
ness made changes necessary in banking methods, 
and corporate banking became established and 
great changes were wrought in the scope and va- 
riety of banking activities and enterprises. In re- 
cent times the trust company, organized under fa- 
vorable state legislation as a purely commercial 
trust to avoid some requirements of the national 
banking laws, has entered extensively into the 
fiduciary field formerly occupied largely by the 
family lawyer and professional trustee. These 
trust companies have cleverly capitalized their 
name and without any actual misrepresentation 
have undoubtedly created the impression among 
laymen that the name “trust company” was 
chosen by or granted to them because of some 
peculiar association with fiduciary trusts which 
they now so actively seek. While many trust com- 
panies deal extensively with estates and trusts, 
living or testamentary, such fiduciary matters are 
ordinarily in banking corporations merely inci- 
dental to their commercial business. The trust de- 
partment is often a mere feeder of business for the 
commercial department. Many national banks 
have felt the urge to meet the competition of 





ee 







































































578 AMERICAN Bar ASSOCIATION JOURNAL 





trust companies and have likewise entered into this 
promising field of fiduciary business. This field 
has been intensively cultivated by these financial 
institutions without any of the restrictions imposed 
upon members of the Bar. Meanwhile no con- 
certed action on the part of the Bar has been 
taken to readjust the system of personal trustee- 
ship to modern conditions. 

The corporate fiduciary is not, in the writer’s 
opinion, the best provision for the handling of 
fiduciary estates and relationships. He is firmly 
convinced that a personal trustee with adequate 
financial security, which may be readily secured 
through the bond of a fidelity insurance company, 
will, in the case of most trusts and especially in 
family trusts, give better results than can be ob- 
tained through any financial institution. The 
question which now presents itself, as a challenge 
to our profession, is, how can we best strengthen 
and improve the system of personal trusteeship? 
(Lest he be misunderstood, the writer ventures to 
add that he is not financially or professionally in- 
terested in any fidelity insurance company.) 

In the light of the historical considerations 
above suggested, the writer doubts whether the 
theory underlying the exemption from personal 
surety, even if sound originally, is applicable under 
modern conditions. Was not the testator’s jus 
disponendi somewhat overstressed in that theory? 
However that may be, in modern times legislatures 
increasingly have placed restrictions upon the 
testator’s power to dispose of his property. The 
State has asserted in some form of taxation a claim 
to a share of the estate. Legislatures are inclined 
to recognize the social and moral rights of the 
blood heirs to a substantial share of the estate, 
and some have seen fit to protect a testator, es- 
pecially when nearing the end of his earthly pil- 
grimage, from impulses of over-generosity towards 
religious and charitable institutions. Thus, in 
very many states children will take unless the in- 
tent to disinherit them is plain. In other states, 
children or parents take by statute certain propor- 
tions of the estate, so that the testator can dispose 
freely of, say, only one-fourth or one-third of his 
gross estate. In several states, limitations upon 
charitable gifts both in amount and the time when 
they may be made are established. Thus, in Cali- 
fornia, not over one-third of the estate may be 
given to charity, and the will must be made at least 
thirty days before death. In New York, not over 
one-half may thus be given to charity if wife, chil- 
dren or parent survive; and in Ohio, if issue sur- 
vive, a gift to charity is void unless the will is 
made at least one year before death. 

Since testamentary privileges have’ been thus 
restricted, it seems clear that the privilege of ex- 
empting a fiduciary from surety may be denied 
whenever public interest requires. The writer be- 
lieves that the time for change has now arrived, 
and that the testator’s historic privilege of ap- 
pointing his executor or trustee should now be 
restricted so that no fiduciary should be relieved 
from giving surety upon his bond without the as- 
sent of persons legally interested in the trust. He 
further submits that the custom of exempting 
one’s personal attorney from giving surety on his 
fiduciary bond now has little, if any, justification, 
in view of the availability of corporate sureties. 


Indeed, it well may be doubted whether such e 
emption was ever justifiable on legal principk 
however justifiable by expediency under ear] 
business conditions. It is familiar law that an 

torney in any given matter is not dealing at ar 
length with his client and must not take any : 
vantage of their confidential relationship. A su 
stantial bequest to him by his client would 

scrutinized closely. Few attorneys pause to c 
sider that the exemption from surety granted 

one’s personal attorney primarily because of su 


close relationship is in effect a gift. As Judg 
Woerner remarked, the exemption from sure 
was “a method of gift to the executor.” In earli 


times such exemption was, as we have seen, a ve 
substantial gift in its relief from hardship or e1 
barrassment. 

Now that conditions have changed and c« 
porate sureties are readily available, the write: 
earnestly submits that the attorney should advis 
his client, especially where beneficiaries are widel 
scattered and perhaps unacquainted with the fidi 
ciaries, to require of the fiduciary either a bond 
with surety or, at the least, a bond satisfactory 
form and amount to the beneficiaries as well as th 
court. While many members of the bar may ol 
serve in their practice the substance of these sug 
gestions, others may not be so inclined, and, there 
fore, the full power of the Bar as a whole must b« 
invoked to accomplish a result beneficial to all and 
to clients and the public. 

Although statutes usually permit the Court t 
require a surety, even when the testator has re 
quested an exemption, the Court ordinarily has no 
information upon which to act, and the burder 
should not be thrown upon the beneficiaries t 
take a step which is embarrassing to them and the 
fiduciary. Necessary changes in legislation and 
probate practice must, therefore, be made. Fur 
thermore, all statutes and rules of pfactice in any 
jurisdictions giving special privileges or exemp- 
tions to corporate fiduciaries should be changed, 
and such fiduciaries should be made subject to the 
laws applicable to all other fiduciaries, and all self 
serving and unfair provisions of trust agreements 
should be forbidden, to the end that ancient and 
salutary safeguards of trusts shall be preserved. 


The writer, therefore, respectfully suggests: 


1. The Canons of Ethics of the Bar should be enlarged 
so as to require, in substance, that every attorney in advis 
ing his client should fully warn him against any exemption 
of the fiduciary from giving adequate surety, and that where 
the attorney himself consents to serve as sole fiduciary he 
should insist upon giving a bond with surety unless the heirs 
and beneficiaries waive such sureties or assent to the testa- 
mentary exemption. 

2. Necessary changes in statutory legislation and pro- 
bate practice in the various states should be made forthwith 
so that no fiduciary should be exempt from giving surety on 
his bond without the consent of the beneficiaries as well as 
the court. 

3. All preferential statutes and practices in the several 
states relating to corporate fiduciaries should be modified or 
repealed, and necessary legislation should be enacted sub- 
jecting them to the usual standards of professional conduct 
in securing and handling fiduciary matters; and all unwhole- 
some and self-serving provisions of trust instruments should 
be declared illegal. 

4. The American Bar Association and the bar associa- 
tions of every State and community should vigorously un- 
dertake and support all reasonable measures to strengthen 
the system of personal trusteeship and to protect the public 
from all unwholesome practices, whether of individual or 
corporate fiduciaries. 
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the result of r three years of labor by a 
+++ f P ‘ ae 


resents a careful 


g primary object 
to draw at ich would put California on 
petitive ba to all legitimate corporate 
tages ire, N« l 1d other incor- 
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ther states { ncorporation of California 
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law regards frequent applications to the courts 
necessary safeguards in corporate procedure and 
ses very drast penalties to ive sanction to 
requirements The California law adopts the 
cy of allowi f lirectors and tl majority of 
shareholders to govern the corporation. In spe- 
cases the sa 1ard of two-thirds vote of each 
ss of the sharel lers seems advisable, as in the 
e of amendments modifying preferences and in 
rger and cot idation The majority rule ap- 
es in general to the sale of assets, amendment of 
articles, ad n and amendment of the by- 
vs, removal of rectors, dissolution, and reduc 
n of stated 
The California law, while very liberal, at the 


feruard and protect the rights 
of preferred 
shareholders generally, so that 


creditors, of 1 rity shareholders 


some respects new law includes more effec- 

e remedies and restrictions in favor of investors 

1 of persons d g with corporations than the 

v of Delaware, O] and other states which have 
lopted liberal laws. Thus cumulative voting, 
hich may aff presentation to the minority, is 
‘t left to the cl e or caprice of those who draft 
le corporate articles Provision is made for the 
ympensation of ssenting shareholders in event 

f merger and consolidation, though not of sale and 
mendment. T fiduciary duty of directors is ex- 
ressly declared I the effect f adverse interest 
f directors uy lealings with the corporation is 
not left to provisions of the articles. Equitable limi- 
tations both on tors and the majority of 
he shareholder the exercise their authority 


nd powers art ceneral left to the courts, except 
nsolidation where the remedy 
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of compensation of dissenters is made the exclusive 
remedy. Duties of directors and officers are backed 
up by civil remedies rather than by criminal penal- 
ties. Provision is made for the removal of dishon- 
est directors by the courts and for involuntary dis- 
solution of corporations at the suit of the minority 
in event of oppression and mismanagement. Rights 
of inspection and of investigation of corporate 
records are fully guarded on the model of the Eng- 
lish law. 

In drawing a sound corporation law and in the 
regulation of corporate procedure the practical diffi- 
culty must always be remembered that with the 
freedom of admission of foreign corporations into 
any state and the exemption of the internal affairs 
of such corporations from local restrictions, it is 
perfectly useless to impose drastic limitations, re- 
quirements and penalties that will have the effect 
of driving corporations from their home state to the 
more hospitable shores of Delaware. 

The California State Bar Committee has re- 
ceived great aid from the proposed Uniform Busi 
ness Corporation Act and the Ohio General Cor- 
poration Act, although it has considered all ques- 
tions independently. It has even ventured to make 
some variations from the Uniform Stock Transfer 
Act. It will be possible in this article to touch 
specifically upon only a few of the important ques- 
tions of legislative policy and to indicate briefly the 
solutions adopted. Some of the most interesting 
provisions cannot be discussed, such as the devia- 
tions from the Uniform Stock Transfer Act; various 
provisions to facilitate stock transfers; voting 
trusts ; reduction of stated capital and limitations on 
the use of surplus resulting from such reduction; 
consolidation of corporations by sale of assets (19 
Calif. Law Rev. 349); and the methods of dissolu- 
tion and winding up, voluntary and involuntary, 
with and without judicial supervision, a matter 
upon which the corporation laws of most states are 
sadly deficient. In general it has been the aim to 
clarify the law on hundreds of major and minor 
points, to simplify corporate practice and procedure, 
to uphold business transactions and to facilitate 
proof of corporate existence and proceedings. 

The most original contribution of the Cali- 
fornia Act is probably the abrogation of the defense 
of ultra vires as between the corporation and third 
parties. The doctrine of ultra vires has long been 
the subject of criticism by courts and writers. In 
Davis v. Pacific Studios Corporation, 84 Cal. App. 


611, 258 Pac. 440, 441, it is said: 


“The defense of ultra vires, urged by appellant, is no 
longer looked upon by the courts with favor, particularly 
when relied upon as a shield to escape liability. It is the 


policy of the law and the endeavor of the courts to hold 
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corporations as well as natural persons to their contracts. 
Such defense introduced against a contract which has been 
executed im whole or in part by the corporation is looked 
upon with disfavor As to contracts of corporations that 


are malum in se or malum prohibitum, they will not be 
enforced; but as to contracts not thus objectionable, jus- 
tice and public policy require that the doctrine of ultra 
vires should be limited in its scope and application. Mc- 
Quaide v. Enterprise Brewing Co., 14 Cal. App. 315, 111 


Pac. 927.” 

The unsatisfactory jumble of case law on this 
subject can be remedied only by a major operation 
performed by the legislature Statutes have re 
cently been adopted in Ohio, Indiana, Louisiana and 
Idaho largely based upon a proposal included in 
the Uniform Business Corporation Act (Sec. 11), 
that a corporation shall have the “capacity to act” pos- 
sessed by natural persons, but shall have “authority” 
to perform only such acts as are necessary or proper 
to accomplish its purposes and are not repugnant 
to law. (See 44 Harv. L. Rev. 280 note.) The 
difficulty with this proposal of the Uniform Act is 
that the draftsman has failed to indicate clearly 
what legal consequences he desired to bring about, 
but has simply thrown out a vague direction to 
courts now hopelessly at sea to swim to shore 
through the fog by juggling the words “capacity” 
and “authority” as best they can. (See confused 
discussion in 5 Idaho State Bar Proc. (1929) pp. 
78-80.) The California committee has tried to avoid 
furnishing diversion to the courts in the form of 
legislative enigmas, charades, cross word puzzles 
or conundrums. 

The Ohio Act, Sec. 8, goes as far as to abrogate 
the defense of limitation of authority except as 
against a person having actual knowledge of such 
limitation. The Michigan Act of 1931 adopts a 
somewhat similar rule. The provision contained in 
Sec. 345 of the California Act cuts cleanly to the 
root of the difficulty. This section points out ex- 
actly how far the limitations on the authority of 
the directors and representatives of the corporation 
imposed by the articles of incorporation may be 
asserted. The section does not extend or enlarge 
the authority of the directors beyond the purposes 
specified. Shareholders may still enjoin the cor- 
poration from engaging in business outside of the 
purposes specified in the articles. They may still 
hold directors responsible for loss from engaging in 
unauthorized acts. This is adequate protection for 
the shareholders of the corporation without in 
validating legal transactions with outsiders. There 
is however no half way remedy. The law of ultra 


1 
} 
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vires must be abolished as between the corporation 
and third parties. 

There may be a question whether ultra vires 
should not be a defense in any individual case in 
favor of the corporation against a person charge 
able with actual knowledge of the limitations on the 
authority of its representatives. (See Stevens, 
Ultra Vires Transactions under the Ohio Gen. 
Corp. Act, 4 Univ. Cincinnati Law Rev. 419). But 
it seems far better policy to make legal transactions 
safe and certain by doing away with the necessity 
of going into this question of knowledge of power 
and authority. Persons dealing with corporations 
should be enabled to rely on the authority of the 
directors and should not have to consult attorneys 
on the frequently difficult question of whether a 
transaction is intra vires or not or run the risk of 
proving their ignorance of possible limitations on 








the authority of the managing board. It is better 
to eliminate such enquiries. 

If an act be forbidden by law or if a third party 
participates in the perpetration of any fraud uy 
the corporation or any abuse of authority by its 
officers, that would of course be a defense or grou 
of invalidity. 

An interesting feature of the new Califor 
provision, which is somewhat revised from Sec. 3 
adopted in 1929, is extending its doctrine to con- 
tracts and conveyances made by foreign corpora- 
tions in the state, a matter which ordinarily might 
be regarded as one affecting the internal authority 
or affairs of the corporation and as such governe 
by the law of the domicile. The new Michigan act 
takes a similar position. 





Those organizing corporations evidently find 
the law too strict as to the disqualification by ad- 
verse interest of directors dealing with corporations 
which they represent. Provisions are commonly 


included in articles or certificates of incorporation 
of Delaware and other states to modify the legal 
rules and provide that adverse interest shall not 
affect the validity of any contract, but 

are of doubtful validity. The new California lav 


1e California de 


these clauses 
Sec. 311, relaxes the strictness of tl 
cisions to the effect that the interested director’s 
vote may not be counted toward a majority and 
that his presence may not be considered in deter 
mining whether a quorum of directors is present 
(Hotaling v. Hotaling, 193 Cal. 368, 224 Pac. 455 
See Frank H. Buck Co. v. Tuxedo Land Co. (Cal 
App.) 293 Pac. 122, and note 19 Calif. Law Rev 
304; 29 Columbia Law Rev. 338.) 

Directors should not be permitted to exempt 
themselves from liability for abuse of their powers 
It was the view of the majority of the Committee 
on Corporations, however, that transactions with a 
director or between corporations with common di 
rectors should be merely voidable for unfairness 
and not void or voidable at the option of the cor 
poration by reason of the fact that such director 
participated in a quorum or in a majority. Under 
Sec. 311 even if one or more of the directors be sub 
stantially interested and be needed to make up a 
quorum the contract or transaction will not be 
either void or voidable by reason of that fact if 
(a) the fact of such participation is adequately dis- 


closed and the contract or transaction is approved 
in good faith by an independent vote of directors 
sufficient for such purpose without counting the 
vote or votes of the adversely interested director or 
directors; or (b) if the fact of the participation is 
adequately disclosed and if the shareholders ap- 
prove or ratify the contract or transaction in good 
ct or trans 


reasonable 


faith; or (c) in any case if the contri 
action be as to the corporation just an 
It is evident that the validity of such a contract or 
transaction will always be subject to the general 
requirement that directors and officers shall exer- 


cise their powers in good faith The y cannot abdi 
cate their duty and leave it to others to protect the 
corporation while they drive a harsh or unfair bar 


gain and use their influence to the detriment of the 
corporation 

The exigencies of modern business demand a 
practical working rule to cover dealings b« 
corporations and their directors which shall make 
possible such dealings even with a majority of the 
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the law should 
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ption as to new 


emptive rights 
ple automatic 
issuing shares 
ers an oppor- 
tion in the en- 
le, how ever, 
that in a 
per assignment 


ble. What we 
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ses, 


he part of the 
f issuing shares 


protect the 
Frequently 
f more or less 
legitimate 
emptive Right 


ers 


w Shares, H. S 


616; Yoakum 


(2d) 533, 
the new law 
oration may 
as fully paid 

mine that such 


shares cannot 


be sold at par. A similar provision 
is contained in the Indiana Act of 1929, Sec. 6. 
Under the English and Ohio Acts par value shares 
may be issued at less than par after the corpora- 
tion has been in business for a period of one or two 
years, but in England this is subject to order of 
court and a resolution passed in general meeting. 
(Companies Act, 1929, Sec. 47; Ohio Act, Sec. 16.) 
The California law permits issue at less than par 
from the beginning, thus frankly accepting in law 
what has long been conceded in practice, and also 
as to going corporations. 

It may be contended that unless a corporation 
is required to issue par value shares at par and to 
exact a consideration at least nominally equal to 
the par value of all shares with par value, then the 
purpose of having any par value at all disappears. 
The sole function of a par value is to fix the issue 
price, the amount of the original contribution to 
capital. (Stone v. Young, 210 N. Y. App. Div. 
203, 206 N. Y. Sup. 95 (1924).) 

The policy of the law with regard to par value 
shares might be influenced in either one or two 


ways by the growing use of shares without par 
value. Either the requirements as to the payment 


of par value might be made more stringent and 
effective or on the other hand par value and non- 
par value shares may be assimilated, and par value 
shares given the advantages of non-par shares. (See 
Dodd, Stock Watering, pp. 301, 302.) This latter 
alternative seems to be the one likely to prevail 
In the case of par value stock, the issue price and 
the amount of consideration can easily be varied by 
issuing the shares for property or services of un- 
certain value, and then if desired having a large 
part of the issue donated back to the corporation to 
be sold as treasury shares at less than par. Under 
the revised California law the amount of considera 
tion for both par and non-par shares may be de- 
termined by the board of directors, subject of course 
to obtaining a permit from the Commissioner of 
Corporations. No deficit of stated capital is created 
by the issue of par value shares at less than par as 
it is under the Ohio Act. 

An important question of policy is whether the 
board of directors should be required to state by 
resolution its determination in monetary terms of 
the fair value to the corporation of consideration 
for which shares with or without par value are 
issued. This requirement is made by Sec. 300a of 
the California law. Under the Delaware law on 
the other hand shares without par value may be 
issued for any consideration acceptable to the direc- 
tors and there need be no valuation of the property 
or services received for them. It seems advisable, 
however, to require the directors to specify what 
the property is in their judgment reasonably worth 
and upon what basis it is accepted by the corpora- 
tion. Non-par shares may not be given away and 
they should not be distributed as a bonus without 
fixing any definite consideration for them. Such 
valuation seems highly desirable to prevent abuses 
in connection with the issue of non-par shares and 
undue discrimination among the shareholders. 

Another important question of legislative 
policy is whether a corporation should be allowed 
to declare dividends out of current profits despite 
past losses impairing capital, and if so what period 
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must be taken into consideration in determining 
profits. American law is in a state of confusion as 
to the proper limitations to be placed upon the 
sources of dividends so as to preserve the stated 
capital or “capital stock.” (Weiner, Theory of 
Anglo-American Dividend Law, 28 Columbia L. 
Rev. 1046; 29 Columbia L. Rev. 461, 906; 30 Colum- 
bia L. Rev. 330, 954.) 

The Illinois Committee says in a note to the 
recent draft of a proposed Business Corporation 
Law for Illinois, Sec. 40, “Obviously no dividends 
should be declared at a time when the net assets of 
the corporation are less than the stated capital or 
which will reduce the net assets below the stated 
capital.” This is probably the rule in the majority 
of jurisdictions. In Delaware, Michigan, New Jer- 
sey, Indiana, Nevada and several other states, how- 
ever, there are recognized two funds or sources for 
cash dividends, namely (1) surplus and (2) net 
profits. Under the Delaware Act, Sec. 34, dividends 
may be declared (a) out of net assets in excess of 
capital; (b) in case there shall be no excess, out of 
its net profits for the fiscal year then current and/or 
the preceding fiscal year, with a limitation for the 
protection of the preferred stock. 

The California dividend section, Sec. 346, per- 
mits cash dividends either out of earned surplus or 
out of net profits, despite impairment of stated cap- 
ital, but such profits must be those earned during 
the next preceding accounting or dividend period 
which shall not be less than six months nor more 
than one year in duration. In Michigan, New Jer- 
sey, Indiana and Nevada the law does not specify 
net earnings or profits for any particular period, 
but probably annual or current earnings are in- 
tended. 

This California provision makes possible pay- 
ment to the investor of returns upon his investment 
although the stated capital has become impaired, 
without the formality of reducing stated capital. 
There is a provision as in the Delaware law which 
protects the equity of the preferred shares in the 
assets. Investors should not be required to forego 
dividends and income from their investment in 
order to enable the corporation to make up at once 
its capital losses if it is making profits from current 
operations. Prudent management may call for the 
gradual restoration of capital and a reasonable lati- 
tude should be given to the directors as to how 
rapidly to make up deficits of prior years out of 
current earnings. 

The California rule under Sec. 346(3) is more 
strict than that in Delaware and many other states 
as to the payment of dividends out of paid-in or 
contributed surplus, and out of surplus arising 
from reduction of stated capital. Non-par shares 
are taken advantage of to avoid limitations upon 
the payment of dividends from capital and the pur- 
chase of a corporation’s own shares except from 
surplus. (See note 31 Coiumbia L. Rev. 844.) 

The California law has a separate section 
(346a) as to the declaration of share dividends, as 
these do not involve any withdrawal or distribution 
of assets. Such dividends may be declared on the 
basis of paid-in surplus or surplus arising from 
reduction of stated capital, but not from unrealized 
appreciation in value of assets. The Ohio Act, Sec. 
38, permits share dividends from unrealized appre- 
ciation of assets, and strange to say, does not re- 









quire the transfer of any surplus to capital upon th 
declaration of a share dividend in non-par shares 
It thus fails to draw any distinction between 
stock dividend and a split-up or subdivision of nor 
par shares into a larger number of shares. 

There is a serious question of policy and con 
flict of opinion as to how far a corporation shoul 
be permitted to purchase its own shares and as t 
what is the effect of such a purchase. It has bee: 
urged by able writers that the policy of the law a 
to protection of capital is not consistently carrie: 
out and that many abuses are made possible by per 
mitting a corporation to deal in its own shares 
(Levy, Purchase by an English Company of Its 
Own Shares, 79 U. of Pa. L. Rev. 45; Levy, Pur- 
chase by a Corporation of Its Own Stock, 15 Minn 
L. Rev. 1. (Dec., 1930); Glenn, Treasury Stock, 15 
Va. L. Rev. 625.) There is no doubt that as Mora- 
wetz says, such power is “a fruitful source of un- 
fairness, mismanagement and corruption.” (1 Mora 
wetz, Private Corporations (2d ed.) 113.) The 
purchase of its own shares may be a method of 
secret withdrawal and distribution of current assets 
which are needed in the business, or of speculation 
with the corporate funds. 

Some of the greatest opportunities for stock 
market manipulation by the purchase and sale of 
treasury stock arise from the purchase of shares 
out of paid-in surplus or capital surplus. The dan- 
ger of such speculation is obviated to some extent 
by the requirement of Sec. 342(7) of the California 
Act that the purchase must be made only from 
earned surplus, except in certain special situations, 
and by the requirement of Sec. 342a that when a 
corporation acquires its shares under authority of 
Sec 342(7) the earned surplus shall be reduced by 
the amount of the purchase price, but the stated 
capital shall not be affected thereby. Upon the sale 
of such treasury shares the earned surplus may not 
be reinstated but the consideration received is to be 
added to stated capital or paid-in surplus, as upon 
an original issue of shares. The same requirements 
are imposed upon the device of purchases through 
a subsidiary or controlled corporation. (See 31 
Columbia Law Rev. 264, 276.) For a fuller dis- 
cussion of the new California General Corporation 
Law, see 19 Calif. Law Rev. 465, July, 1931. 
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nds of Various Serbian Loans and Brazilian Federal Loans Issued in France Held 
Payable in Gold—Case of the Free Zones of Upper Savoy and the District of Gex 
Jurisdiction of International Commission of the River Oder—Advisory Opin- 
ions Dealing With the Greco-Bulgarian Communities and Special Legal 
Status of Free City of Danzig 





By Man.ey O. Hupson 
Bemis Professor of International Law, Harvard University 


Judgment No. 14.—Case concerning the payment 
of Various Serbian Loans Issued in France 


Bonds and coupons of various Serbian loans issued 
n France in 1895, 1902, 1906, 1908 and 1913, are payable 
n gold, not paper francs, the value of a franc being that 
f a twentieth part of a piece of gold weighing 6.45161 
grammes, 9/10 fine. 

This case came before the Court under a spec- 
agreement of April 19, 1928, signed on behalf of 
ince and the Serb-Croat-Slovene State. A dis- 
te had arisen between the Serb-Croat-Slovene 
vernment and French holders of various Serbian 
nds, as to the monetary basis on which payment 
principal and interest should be made. The 

serb-Croat-Slovene Government contended that 
yment should be made in paper francs, while the 
rench holders desired to be paid in gold. Both 
1e French and the Serb-Croat-Slovene Govern- 
ents submitted cases and counter-cases. The 
ourt met to deal with the case on November 12, 
1928. Only a bare quorum of the judges were 
resent, and when one judge fell ill, it was neces- 
iry for the Court to adjourn. The hearing was 
sumed at a later session, and public sittings were 
ld from May 15 to May 24, 1929. The French 
ernment was represented by Albert Montel 
ind the Serb-Croat Slovene Government by Albert 
levéze. The composition of the Court included 
idges ad hoc appointed by the parties, M. From- 
geot by France, and M. Novacovitch by the Serb- 
roat-Slovene State 
The judgment of the Court was given on July 
12, 1929.1 The first question before the Court was 
s to the nature of the dispute, as it might affect 
he Court’s jurisdiction. Since only states or mem- 
ers of the League of Nations may be parties be- 
re the Court, it seemed necessary to decide 
vhether in this case the French Government or the 


zroup of French bondholders was the party before 

While the controversy had to do with relations 
between the borrowing state and its creditors who 
are private persons, the French Government had 


taken up the case of the latter, and there was thus 

controversy betwen the two states. The Court 
vas held to be mpetent, therefore, even though 
the subject m f the difference might relate to 


juestions of national law. 
Proceeding examine the actual language 
used in the bonds, the Court endeavored to say 


the Court, Series A, No. 20 
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whether payment in gold francs had been promised. 
The texts of the bonds left no doubt that this was 
true, and while there is no such thing as an “inter- 
national gold franc,” there is a well-known and 
generally accepted standard of a gold franc. This 
had been fixed at a twentieth part of a gold piece, 
nine-tenths fine, and weighing 6.45161 grammes. 
Although the bond-holders had accepted some pay- 
ments in paper francs, they were not estopped to 
demand gold. Questions of private international 
law arose, as to the law governing the obligations. 
It was held that Serbian law applied to the creation 
of the obligations, and even if in some cases French 
law governed the payment, there was no provision 
in French law which precluded a stipulation for 
payment in gold. 

Three judges—Bustamante, Pessoa and Nova- 
covitch—dissented, but the dissents were based 
upon different grounds. 


Judgment No. 15.—Case concerning the payment of 
the Brazilian Federal loans issued in France 


Bonds and coupons of the Brazilian loans of 1909, 
1910 and 1911, issued in France, are payable in gold, each 
franc to have the value of one-twentieth part of a gold 
piece weighing 6.45161 grammes, 9/10 fine. 


This case came before the Court under a spec- 
ial agreement concluded at Rio de Janeiro, August 
27, 1927, between Brazil and France. It concerned 
a dispute between the Brazilian Government and 
the French holders of various Brazilian bonds, as 
to the medium in which payments on such bonds 
was to be effected, whether in gold or in paper 
money. Cases were submitted by the Brazilian and 
Franch Governments. The Brazilian Gover¥ment 
was represented by Professor. Eduardo Espinola, 
and the French Government by Professor Basde- 
vant. Public hearings were held from May 25 to 
May 29, 1929. 

The judgment of the Court was given on July 
12, 1929.2 The question before it had been simpli- 
fied by the judgment relating to the Serbian loans, 
and the question of the Court’s jurisdiction was 
passed over with a reference to the earlier judg- 
ment. The language of the 1909 bonds was clear 
as to the payment of interest in gold, but it was not 
clearly expressed that the principal should be paid 
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in gold. In this situation, the Court referred to a 
prospectus relating to the loan which clearly indi- 
cated that the principal also should be paid in gold. 
The 1910 and 1911 bonds left no doubt on this 
point. The Court defined the gold franc to be a 
twentieth part of a piece of gold nine-tenths fine 
and weighing 6.45161 grammes. 

The compromis in this case differed from that 
in the Serbian loans case, by stating that in esti- 
mating the weight to be attached to the municipal 
law of any country, the Court was not to be bound 
by the decisions of the courts of that country. But 
the Court felt it necessary to apply the law of any 
country as it would be applied in that country, and 
in applying the French law it had to take account 
of French jurisprudence. The conclusion was 
reached that the situation in this case did not differ 
from that in the case of the Serbian bonds. 

Two judges dissented. Judge Bustamante 
thought that payment in France could be effected 
in French legal tender. Judge Pessoa thought that 
the Court was incompetent to decide the case. 


Orders of the Court.—Case of the Free Zones of 
Upper Savoy and the District of Gex 


Treaty Provisions between France and Switzerland 
establishing the customs and economic regime of the free 
zones of Upper Savoy and the Pays de Gex were not 
abrogated by paragraph 2 of Article 435 of the Treaty of 
Versailles; and France and Switzerland are to have a cer- 
tain time, later extended, in which to attempt to reach an 
agreement on the new regime to be applied in these dis- 
tricts. 

This case came before the Court under a spec- 
ial agreement between France and Switzerland, 
signed on October 30, 1924, but not brought into 
force by ratification until March 21, 1928. It relates 
to a dispute concerning the effect of Article 435, 
second paragraph, of the Treaty of Versailles on 
the previously existing treaty provisions establish- 
ing free zones around Geneva, both in Gex and in 
Upper Savoy. The Court was asked to say whether 
this article had abrogated, or had had for its object 
the abrogation of, such treaty provisions. The 
compromis also provided that upon the conclusion 
of its deliberations, the Court should accord the 
parties a reasonable time to agree upon the new 
regime to be applied, and failing such agreement 
the Court should settle with “regard to present con- 
ditions” all the questions involved in the execution 
of Article 435, paragraph 2. By a separate ex- 
change of notes, the parties had agreed to raise no 
objection to the Court’s communicating to their 
agents, “unofficially and in each other’s presence,” 
indications as to the result of its deliberations. 

The French Government was represented by 
Professor Basdevant as agent and Paul Boncour as 
counsel; the Swiss Government by M. de Pury and 
Professor Logoz as agents, and MM. Burckhardt 
and Martin as counsel. Cases, countercases and 
replies were filed by both parties, and oral hearings 
were held from July 9 to July 23, 1929. 

The first order of the Court was given on 
\ugust 19, 1929.5 While refusing to communicate 
“unofficially” the results of its deliberations, the 
court embodied its interpretation in an order, fol- 
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lowing a “strictly exceptional” procedure. The r 
question between the parties related to the po 
bility of abrogating the treaty provisions establi 
ing the zones without the consent of Switzerlar 
Article 435 to the Treaty of Versailles cont: 
what is in substance a “declaration of disinterest 
ness.” It does not ipso facto abolish the zones, | 
merely declares that they are “no longer consist 
with present conditions.” Switzerland had be 
recognized as having rights, even under treaties 
which she is not a party. The Court’s conclusi 
is that Article 435 neither effected an abrogati 
nor had such abrogation for its object, though tl 
conclusion was not shared by three of the judg 
The Court therefore gave the parties until May 
1930, to reach an agreement. 

The order of the Court was followed by 1 

























































gotiations between France and Switzerland. TI 
pourparlers began on December 9, 1929, but wer 
discontinued on the following day. In March a 


April, 1930, the Court was notified that no agree 
ment had been reached. Both governments the: 
filed new cases and replies. In October, 1930, tl 
case was again heard by the Court, which at this 
time had a different composition. Hearings wet 
held from October 23 to November 24, 1930 
A second order was given on December 

1930, This confirmed the substance of the pr 


vious order. If the Court were to give a judgment 
at this time, it would have to confine itself t 
answering the legal questions involved; the parties 
are free to construct a new regime as they may di 
sire, but the Court does not enjoy the same free 
dom. The draft of a new regime offered | 


Switzerland could not be ordered by the Court, and 
a solution based on the existing legal situatior 
would seem undesirable. The parties had not been 
agreed as to the legal basis on which the Court was 


to effect a settlement, and they should be invited 
to enter into fresh negotiations. lo facilitate these 
negotiations, the Court defines the term “present 
conditions,” as well as the legal basis of the zone of 
St. Gingolph. The parties were given until July 31 


1931, to reach an agreement. 

A dissenting opinion in which six of the twelve 
judges concurred does not relate to the operative 
parts of the order; but these judges expressed it as 


their opinion that the Court is not bound to main 
tain the free zones in any judgment it may give, 
that on the contrary the Court would have powers 
as broad as those which the parties themselves 
might exercise. 

Judge Kellogg filed separate “observations” in 
sisting that the Court could not deal with any 
political question, but should li ts ultimate 
judgment to the existing legal rights of the parties 


Judgment No. 16.—Case Relating to the Territorial 
Jurisdiction of the International Commission 
of the River. Order 


The jurisdiction of the International Commission of 
the Oder extends to the tributaries of the Oder, the Warthe 
and Netze rivers, in Polish territory, to the points where 

4 Series A, N 24 

5. For a fuller consideration of Judge K ge's ations, see 
Manley O. Hudson, “Nature of the World irt’s Jurisd z a 
American Bar Association Journal, p. 147 
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hese tributaries cease to be navigable either naturally or 
lateral canals and channels. 
[ the Court under a special 
men British Empire, Czecho- 
ukia, Dent France, Germany and Sweden, 
ne part land of the other part, signed 
October 30, 1928. By this agreement, the Court 
asked to d vhether the jurisdiction of the 
3 mission of the Oder extends, 
the reat f Versailles, to sections of the 
I the Oder River, 
f so, by what prin- 
the Commission’s 
These questions 
pute in the Inter- 
il Com: n itself. From 1920 to 1924, the 
mission | restled with this dispute. In 
latter year t matter was referred to the 
izue of Nat Advisory and Technical Com- 
tee for Cor ications and Transit, but its 
gestions f tion were not adopted by all 





he Court 1 oral arguments on behalf of 
ch of the part from August 20 to August 24, 
9 ter ca 1 counter cases had been filed. 
issages extracted 
of the Prelimi- 
ice ( ence in Paris, 1919, which com- 
| l the articles in the Treaty of 
ternational Commission 
these passages in 
ence ted to, and after a special argu- 
on the point, on August 20, 1929, the Court 

1 an order that they should be excluded. 

The judg1 t of the Court was given on Sep- 
iber 10, 1929 [he questions put seemed to the 
yurt to presuppose that the jurisdiction of the 

Commission is t limited to the Oder itself, but 
tends also t ts tributaries. The six govern- 
ents relied, t Poland’s objection, on the 

of April 20, 1921, relating to 
igable watet yf international concern. This 
ynvention | n foreseen in the Treaty of Ver- 

uilles as appl t the Oder, but the Court held 
hat as Pola not ratified the convention it 
1s not bound thereby. The Court thought that 

he functions t ommission extended to all the 
i f the river system, and 

31 of the Treaty of Ver- 
ailles. Ty conditions are set by that Article; to 

be internatiot a waterway must be navigable 
nd must pt! more than one state with access 
to the sea the Warthe and the Netze are 
navigable in P territory. While the texts must 
be interpreted mposing the least restriction on 
derlying the text 
inciple of interna- 
n legal right on 
waterways t! rsing several states does not stop 
at the last front but extends to the whole navi- 
cable cours f t river. The Treaty of Versailles 
adopts the sat tandpoint as the Act of Vienna 

1815, and | it must be interpreted as em- 

e. The conclusion was 

of the Warthe and Netze 
in Polish territ re subject to the jurisdiction of 
the Commissi This meant that the first ques- 
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tion put to the Court was to be answered in the 
affirmative. As to the principle for determining the 
upstream limits of the Commission’s jurisdiction, 
the Court thought that these limits should be placed 
where the streams ceased to be navigable either 
naturally or by means of lateral canals or channels 
constructed either to duplicate or improve natural 
channels, or to connect naturally navigable sections 
of the rivers. 

Three judges—Bustamante, Pessoa and Rost 
worowski—dissented, but gave no dissenting opin 
10Nns. 


Advisory Opinion No. 17.—The Greco-Bulgarian 
Communities 


At the request of the Council of the League of Na- 
tions, the Court answers various questions which had arisen 
in the work of the Greco-Bulgarian Mixed Commission 
under the convention signed by Greece and Bulgaria on 
November 27, 1919. 

This opinion was requested by the Council of 
the League of Nations in its resolution of January 
16, 1930. The Council acted at the request of the 
President of the Greco-Bulgarian Mixed Commis- 
sion, made on behalf of the Greek and Bulgarian 
Governments. Four questions had been formulated 
by the Commission, which in the opinion of its 
neutral members, covered the difficulties which had 
been encountered; five somewhat different ques- 
tions had been formulated by the Greek Govern- 
ment, and three by the Bulgarian Government. 
Without attempting to combine the twelve ques- 
tions, all of which related to the work of the Com- 
mission under the Greco-Bulgarian convention of 
November 27, 1919, the Council requested the 
Court’s opinion on them. The work of the Com- 
mission was designed to facilitate the emigration of 
Sulgarians from Greece, and of Greeks from Bul- 
garia. So slowly had it progressed, owing to the 
difficulty of interpreting the convention, that rules 
governing its procedure had not been adopted by 
the Commission until its ninety-sixth session. 
Questions had arisen continually as to the mean- 
ing of the term “communities,” as used in the con- 
vention, and without an authoritative definition of 
this term the work could not proceed. 

The court included for the purpose of dealing 
with this request two national judges ad hoc: M. 
Caloyanni sat as Greek national judge, and M. 
Pagazoff as Bulgarian national judge. M. Politis 
was counsel for Greece, and M. Theodoroff was 
agent and MM. van Hamel and Verzijl were counsel 
for Bulgaria. Public hearings were held from June 
19 to July 1, 1930. 

The opinion of the Court was given on July 31, 
1930". It considered the convention of November 
27, 1919, as one of the “measures designed to secure 
peace by means of the protection of minorities” ; 
hence the convention could apply only to persons 
who belonged to minorities. It was designed to 
secure to persons the “material benefits which from 
time immemorial in the East individuals of the 
same race, religion, language and traditions, have 
derived from uniting into communities.” The ex 
istence of such communities is a question of fact. 
The criterion to be applied is “the existence of a 
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group of persons living in a given country or local- 
ity, having a race, religion, language and traditions 
of their own, and united by the identity of such 
race, religion, language and traditions, in a senti- 
ment of solidarity, with a view to preserving their 
traditions, maintaining their form of worship, 
securing the instruction and upbringing of thei 
children in accordance with the spirit and traditions 
of their race and assisting one another.” 
It is not for the Commission to dissolve such com 
munities, but it must verify the fact of dissolution 
\ community is dissolved when it has broken up 
and ceased to exist in all respects. In tracing the 
persons entitled to the property of a dissolved com 
munity under the terms of the Convention, the 
Commission will bs applications made 
to it, and if any individuals cannot be found the 
two governments should be informed so that the, 

The convention 
must prevail over any 


mutually 


may take any necessary measures 
being international, 
1 


laws in conflict with 
This situation seen 


local 
it 


to have been unduly com 


plicated because a spirit of conciliation was ob 
viously lacking It is one of the numerous in 
stances in which an advisory opinion of the Court 
has served to facilitate the work of an international 


institution 


Advisory Opinion No. 18.—The Free City of Dan- 
zig and the International Labor Organizations 


The special legal status of the Free City of Danzig 
is not such as to enable it to become a member of the 
International Labor Organization. 


This opinion was requested by the Council of 


the League of Nations by its resolution of May 15, 


1930. The possibility of Danzig’s becoming a mem- 
ber of the International Labor Organization had 
been for some time discussed in the Governing 
sody of 1e rganization, and tne roverning »0OdY 
Body of the Org t 1 the ¢ g Bod) 
had asked the Council to request the Court’s opin- 
ion on the question As it came to the Court, the 


question was, “Is the special legal status of the 
Free City of Danzig such as to enable the Free City 
to become a Member of International Labor 
Organization?” Public hearings were held by the 
Court, August 4-7, 1930, at which Danzig was 
represented by Professor Kaufmann, Poland by M. 
Rundstein, and the International Labor Organiza- 
tion by M. Albert Thomas and M. Jean Morellet. 
The Court’s opinion given on August 26, 
1930. It found that Danzig had a special legal 
status because of 1) its relation to the 
League of Nations, and 2) its special relation to 
Poland. The Free City is under the protection of 
the League of Nations, and its constitution is guar- 
anteed by the League. The effect is to place on 
the League of Nations the duty of ensuring “the 
continued existence of the Free City.” This does 
not preclude Danzig’s membership in the Interna- 
tional Labor Organization. Under the treaties in 
force, however, the conduct of Danzig’s foreign 
relations is entrusted to Poland. In _ practise, 
neither Poland nor Danzig is completely master of 
the situation While arrangements have 
made which admit of 
at international 


was 


special 
pecial 


been 


Danzig’s representation 
not be ap 


conferences, these can 











Labor ( 
the Organization, 


International 
member of 


plied to the 


Danzig were a 


could not pursue the normal activities of membe 
ship without Poland’s consent. Yet Part XII! 
the Treaty of Versailles, which is the constituti 
of the International Labor Organization, d 
absolve a member from its obligations if it can: 
obtain the consent of another member lence tl 
Court concludes that Danzig is not competent to | 
a member until some arrangement is worked ou 
which will ensure that Poland will not object t 
action which Danzig might take as a member. T! 
question was answered in the negative, therefore 
Four judges dissented. President Anzilotti an 


Judge Huber wrote dissenting opinions 


Washington Letter 


1266 National Press Bldg., 


Washington, D. ( 
1931 
ha eel ly sed 1! 


RESIDENT HOOVER been advised, in 
a ruling by the Attorney General, William D 
\f 1 ’ 

| 


itchell, that he has no authority under Sec 


tion 337 of the Tariff Act of 1930, t clare an em 
bargo on imports of oil into the United States 
Under the section of the Tariff Act referred 


1 


to, the President is given power to forbid 
or importation of particular articles of 


entry 
Imme»rce 


untair 


if the importer or consignee is 

methods of competition and unfair acts in the im 
portation of the articles in question, the effect of 
which is to injure substantially an industry within 
the United States or restrain or monopolize trade 
and commerce in the United States 


received numerous com 


The President had 
munications requesting him to declare an 
on oil imports, 


because of the demoralized condi 
tion of the industry, due to overproduction, 


embargo 


and the 
fact that the importation of additional oil under 
these conditions is aggravating the situation and 
further to depress prices 

The Attorney General stated that he found 
“no basis for that the importation 
of oil into the United States under these cor 
constitutes an unfair method of competition or an 
unfair act within the meaning of the Tariff Act” 
and that Congress had not authorized the President 
to exclude merchandise from entry under the 
dition made. 


tending 


the conclusion 


iditions 


con 


Standing Committee On Communications 


The report of the Standing Committee on 
Communications to the American Bar Association, 
to be submitted at the meeting in September, was 
filed with the Federal Radio Commission, August 
1, 1931, by Mr. Louis G. Caldwell, Chairman of the 
Committee. 

National Commission On Law Observance 

and Enforcement* 
ission 
rcement, which deals 
Federal district 


Report Number 7 of the National Comm 
on Law Observance and Enf 


with the work of studying the 


*The Journal trusts to present detailed view t mportant 
series reports in future issues.—Editor 
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Penal Institutions, Probation and Parole Report 





The nint rt of the Commission is en- 
ed: “Report Penal Institutions, Probation 
nd Parole be obtained from the Superin- 
endent of Dx I s, Washington, D. C., at a cost 
f 60 ce 
The Com n finds that the present prison 
stem is 1 and inefficient and does not 
eform cri protect society. A new type 
f penal instit n must be developed, new in 
spirit, and met! nd in objective. The commis- 
sion recommer! t housing of certain classes in 
simple and inexpensive buildings rather than 
fortress-like buildings of the Auburn type; the 
lassificati paration of prison population 


into improve sanitary 


spe Clal 






and health 
temporary 


conditions and provide permanent or 
treatment for those classes requiring 
same 

It further finds, “our present system of prison 
discipline to be traditional, antiquated, unintelli 
and not infrequently cruel and inhuman,” 
and recommends that brutal disciplinary measures 
be forbidden by law; that there should be more 
careful selection and better compensation and train 
ing of prison with greater security of 
tenure, unaffected by change in political adminis 
tration. 

The Commission commends the Hawes-Cooper 
bill and that the contract system is essen 
tially iniquitous. It recommends the “State use” 
system and the employment of prison labor on 
public works as most advantageous to the State 
and least injurious to outside capital and labor; 
that some wages be paid the prisoners; that every 
that may be utilized for educa 
tional progress of prison inmates be employed and 
developed; a comprehensive personal study cover- 
ing every important detail of the prisoner's career 
with the prison record brought down to date and 
ultimately used as a basis for parole. 

It declares that an indeterminate sentence is 
necessary for development of a proper institutional 
program and essential to the establishment of an 
adequate system of parole, but suggests the grant- 
ing of the broad powers implied in an absolutely 
indeterminate sentence only with the greatest cau 
tion and only after the prison system itself has 
been sharply reconstructed along modern lines. 

Parole, the Commission holds, must be consid- 
ered the best means yet devised for releasing 
prisoners from confinement and every effort should 
be made for a properly organized system of parole, 
with boards composed of expert personnel and free 
from political interference. There should also be 
skillful and sympathetic supervision of the prisoner 
on parole, since the success of probation is de- 
pendent upon the care with which cases are orig- 
inally chosen and upon the sufficiency of later 
supervision. Probation must be considered the 
most important step in the individualization of 
treatment of the offender and no man should be 
sent to a penal institution until it is definitely de- 
termined that he is not a fit subject for probation. 

Only persons possessing adequate technical 
training and experience should be selected to serve 
as probation officers, it adds, and they should give 
all their time to duties as agents of the court in 
the supervision of probationers. “There are now 
seven States where no legal limit is set upon the 
discretion of the court in the use of probation. 
Experience shows that such discretionary powers 
have proved ample protection against the release 
of the anti-social and degenerate criminal while at 
the same time they make it possible to ‘temper jus- 
tice with mercy,’ where mercy is justified. The 
extension of this prerogative of the court is recom- 
mended.” 


gent 


( fficers, 


states 


possible agency 


Police 


Report numbered 14, entitled “Police” has been 
made public and may be obtained from the Super- 
intendent of Documents at a cost of 30 cents. 

The chief evil in police administration, in the 
opinion of the members of the Commission, lies in 
the insecure, short term of service of the chief or 
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executive head of the police force and in his being 
subject, while in office, to the control of politicians, 
whether linked in alliance with the criminals or not, 
in the discharge of his duties. The second out- 
standing evil is the lack of competent, efficient, and 
honest patrolmen and subordinate officers. The 
third great defect is the lack of efficient communica- 
tion systems whereby intelligence of the commis- 
sion of a crime and description of the criminals 
may be quickly spread over a wide territory and, 
as part of that, the necessary equipment in motors 
to pursue traces of the criminals making their 
escape. 

While the Commission in its report makes no 
recommendations to city officials as to how they 
shall reorganize or remodel their police forces, it 
does commend to them the conclusions formulated 
by August Vollmer, Professor of Police Adminis 
tration, University of Chicago, and his assistants, 
as given in a report appended to the Report of the 
Commission and entitled “Police Conditions in the 
United States.” 

These conclusions set forth, among other 
things, that the corrupting influence of politics 
should be removed from the police organization 
and the head of the department selected for com- 
petence and experience and removable only after 
preferment of charges and public hearing; that 
there should be higher requirements for patrolmen; 
adequate salaries; adequate training; communica- 
tion system to provide teletype and radio; complete 
but simple records; a crime-prevention unit estab- 
lished if circumstances warrant and qualified 
women police engaged to handle juvenile delin- 
quents’ and women’s cases. 


Enforcement of Deportation Laws 


- 


Report number 5 of the Commission is entitled 
“Report on the Enforcement of the Deportation 
Laws of the United States,” and may be obtained 
from the Superintendent of Documents for 30 cents. 
According to this report: “Deportation laws are, 
of course, necessary. No other penalty than depor- 
tation will protect the United States from being 
inundated by defective, diseased, delinquent, and 
incorrigible persons. No other penalty will ade- 
quately discourage border jumpers or stowaways 
or the industry of smuggling undesirable aliens at 
our borders. The United States has a policy with 
regard to the admission of aliens, and those who 
by fraud make illegal entries or by subsequent con- 
duct attempt to defeat that policy should be 
deported. For roughly one hundred years we wel- 
comed aliens without much discrimination.” 

Attached to the report is a report made by 
Mr. Reuben Oppenheimer, of the Baltimore Bar, 
entitled “The Administration of the Deportation 
Laws of the United States.” 

The conclusions and recommendations of Mr. 
Oppenheimer are adopted by the Commission, 
although Mr. Henry W. Anderson and Mr. Kenneth 
Mackintosh disagreed therewith. 

Mr. Oppenheimer concludes that a vigorous 
enforcement of the deportation laws is necessary 
both to carry out our immigration policy and to 
rid the country of undesirable residents unlawfully 
here; and that the defects and abuses inherent in 
the present system are not primarily the fault of 












the agency in charge of deportation but result fros 
a number of causes. 
which he 


Certain suggestions are made 
believes, if adopted, would 
largely cure the abuses of the present system b 
would aid vigorous and proper enforcement of th 


not onl 


i 


laws. 
Lawlessness in Law Enforcement 


Report numbered 11 is entitled “Report « 
Lawlessness in Law Enforcement.” It may | 
obtained from the Superintendent of Documents fi 
60 cents. 

“Respect for law, which is the fundament: 
“hard 
officer 
charged with enforcement of the law do not set 
the example of obedience to its precepts - 


prerequisite of law observance,” it says, 
can be expected of people in general if the 


The report discusses at length the “third 
degree” and its existence in the United States. As 
used in the report the term means “the 
ment of methods which inflict suffering, physical 
or mental, upon a person, in order to obtain f 
that information about a crime.” 

The practice of the third degree involves the 
violation of such fundamental rights as those of 
(1) personal liberty; (2) bail; (3) protection from 
personal assault and battery; (4) the presumption 
of innocence until conviction of guilt by due process 
of law; and (5) the right to employ counsel, who 
shall have access to him at reasonable hours. Hold 
ing prisoners incommunicado in order to persuade 
or extort confession is all too frequently resorted 
to by the police. As the report shows, courts give 
no approval to any of these practices, and convic- 
tions of crime based upon confessions of guilt se- 
cured by such methods are very generally set aside. 

The report annexed to the Commission’s report 
was prepared by Zechariah Chafee, Jr., Walter H. 
Pollak and Carl S. Stern, and according to the 
statement of the Commission, “after reviewing the 
evidence obtainable the authors of the report reach 
the conclusion that the third degree—that is, the 
use of physical brutality, or other forms of cruelty, 
to obtain involuntary confessions or admissions 
is widespread.’ 

The existing rule in many jurisdictions which 
forbids counsel or court to comment on the failure 
of the accused to testify in his own behalf should 
be abolished, according to the Commission: 

“There is no doubt that the rules of criminal 
procedure afford far too many loopholes for the 


employ 


trom 
person 


escape of guilty persons. Public sympathy. too 
frequently is enlisted in favor of the criminal; too 


often forgets the victim. Criminal procedure in 
general furnishes abundant technicalities favorable 
to the accused. Against that situation a zealous 
prosecutor struggling to bring a malefactor to jus 
tice too often stoops to use the same sort of 
weapons as the defense. The result is a deplorable 
prostitution of the We 
earnestly recommend the consideration by Congress 


processes ol justice 


of a code of Federal criminal procedure.to meet 
these evils. Such a code might serve as a model 
for many of the States whose procedure offers 


1 


especially favorable machinery for tl 
criminal justice.” This statement 
report of the Commission under the 


1e failure of 
ppears in 


subject “Un- 


the 


fairness in prosecutions.” 















PROBATION 


F sions of Present Federal Probation Law—Ineffectiveness of Unpaid 
Probation Offic Proper and Complete Supervision of Paroled Prisoners and Pro- 
itioners essary for Successful Operation of System—Rules of Probation— 
H to Deal With Those Who Violate the Conditions, Etc.* 
By Hon. Georce W. McC.iintIc 
nited States Judge for Southern District of West Virginia 
HEN ed that ference of the The first requirement is that the defendant may be 
\¢ udges h Judicial Circuit was to be ordered to pay in one or several sums any fine imposed 
held, I re sé Circuit Judge to as- at the time of his being placed on probation. 
the 3 The second requirement is that any defendant may 
re the enactment of the Pro- be ordered to make any restitution or reparation to any 
\ct of Mar th, 1925, I had been interested in aggrieved party or parties for the actual damages or 
ct, al time I went on the bench in loss caused by the offense for which the conviction 1s 
[ have, so fat the law allowed, used it. had. 
When the Act s first passed, I felt then that The third requirement is that the defendant may 
eress ha made, but I soon found that be ordered to provide for the support of any person 
es ¢ to pass the act, was not yet or persons for whose support he is legally responsible 
make a1 ppropriation for the purpose of All the powers given in the first section are affirma 
eal It required a great deal of _ tive, being really a grant of new power to the Judges 
committee on appropriations of the Federal Courts. The only limitation is the one 
the Yepartment of istice that a probation system, as to the period of five years. 
, properly suy ed, was a money saver on the The second section gives the power to the Courts to 
tion of pris ts alone It was a fact well deal with the persons whom the various courts have put 
wn to those v took an interest in the matter that on probation under the provisions of Section I. It pro 
ficials of t rtment of Justice as the same vides that the Probation Officer shall report to the 
' mstitute e Act was passed in 1925, felt Court, when directed by it, the conduct of each proba- 
nterest in the sul t and were really opposed to it. tioner while on probation. Authority is given to the 
eat credit is due t Honorable William D. Mitchell, Court to discharge the probationer from further super 
Hy ney Gene e present officials for the work vision and to terminate the proceedings against the pro- 
¥ they h order to make the probation bationer. Also, authority is given to the Court to ex 
* 1 more eff ( tend the probation, but this is subject to the limitation 
Che fedes iW, as yw stands upon of five years set out in the first section. The language 
statute bool mposed of five sections of the section then is rather curious. It is as follows: 
Che first s¢ 1e giving power to the Judges “At any time within the probation period, the pro- 
ce t f¢ on probati It gives to all bation officer may arrest a probationer without a war- 
strict Cour ifter a conviction or after rant, or the Court may issue a warrant for his arrest 
lea of guilty o1 ntendere for any crime or Thereupon, such probationer shall forthwith be taken 
nse not pur by death or life imprisonment, before the Court.” The next clause is, “At any time 
~ spend. first th position of a sentence, or second, after the probation period, but within the maximum 
cution of whicl been previously period for which the defendant may have originally 
nosed int, and third, to place such been sentenced, the Court may issue a warrant and 
; fendant upot tion for such period and upon cause the defendant to be arrested and brought before 
h te s as the ige then presiding the Court.” 
ght deem best en the additional authority is These two clauses at first sight appear to be some- 
ven to the ¢ se a fine if the statute under What in conflict, but a proper construction of them, ac- 
ch the een convicted or plead guilty cording to my view, is to give each one its full force 
ut! es he further power is given to and effect. 
e ( { ‘ n probation upon The last sentence of this section is, “Thereupon, 
ch terms tions as the Court may think the Court may revoke the probation or the suspension 
1 of sentence and may impose any sentence which might 
Next. the t is given the power to revoke or OFiginally have been imposed.” 
wi fy enw cot f the probation or change the These two sections are the same as they originally 
ro LT oweve he period of pro- were in the Act approved March 4th, 1925, and were 
et on, tovethes ny extension thereof. is so lim- not changed by the Act approved June 6th, 1930. 
. 1 by this sect that it shall not exceed five vears The third section relates to the appointment of 
a section authorizes the Court probation officers, and gives to the respective District 
make thr requirements of the defendant Judges absolute power to appoint and remove any and 
le all probation officers. It provides that if the probation 
= officer is one who should receive compensation, then 
; the Attorney General shall fix the amount thereof, and 
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provides for the necessary expenses, including clerical 
services and traveling expenses. It further provides 
that if there should be more than one probation officer 
appointed in any district, the Judge thereof may desig- 
nate one of such officers as the chief, and such chief 
probation officer shall direct the work of all the others. 

The fourth section of this Act as amended relates 
to the duties of the probation officers, and sets out such 
duties therein with some detail, and then especially says 
that “Each officer shall perform such other duties as 
the Court may direct.” The last sentence of this sec- 
tion is, “A probation officer shall have the power of ar- 
rest that is now exercised by a deputy marshal.” 

The Act approved on the 6th day of June, 1930, 
has another section which is called Section 4(a). It 
gives the power to the Attorney General, or an author- 
ized agent, to investigate the work of probation officers. 
It directs him to collect for publication certain statis- 
tics and other information concerning the work of pro- 
bation officers. It gives him the authority to prescribe 
the record forms and statistics to be kept by the proba- 
tion officers and to formulate general rules for the 
proper conduct of the work, and imposes upon him the 
duty to endeavor, by all suitable means, to promote the 
efficient administration of the probation system and 
the enforcement of the probation laws in all United 
States Courts. 

In substance, this is the full and complete statute 
on probation in the United States Courts. 

The Congress made, for the last fiscal year, a much 
enlarged appropriation, so that the Attorney General 
was enabled to appoint a person whose official title is 
“Supervisor of Probation.” This officer works imme- 
diately under the authority of the Honorable Sanford 
Bates, Director of the Bureau of Prisons. The pres- 
ent supervisor is the Honorable Joel R. Moore, of De- 
troit, and, in my opinion, he is a very hard-working, 
able and diligent officer. He is a strong believer in 
probation and the good effects thereof. He has had 
considerable experience in such work under the direc- 
tion of the state courts in Michigan, and brings to this 
service a trained mind and seems to be splendidly fitted 
for his position. 

Prior to 1929 the Congress had made certain small 
appropriations, and thereby I was permitted to appoint 
a probation officer, whose service began on the Ist day 
of June, 1927. I am now allowed two probation offi- 
cers and a stenographer for this particular work. It 
is to be hoped that the Congress will be more liberal in 
the future, and that in this district, at least, additional 
paid employees may be allowed. 

While on this subject, I wish to speak for a mo- 
ment on the question of unpaid probation officers who 
are appointed under the Act, and also of the habit, 
which I see mentioned occasionally, of appointing some 
individual to look after one special person. To be of 
any value, officers, under the probation statute, or un- 
der any other statute, for that matter, must thoroughly 
believe in their work and be willing to give the time 
and attention to the subject matter that may be re- 
quired to make such work effective. I have tried out 
the system of the appointment of unpaid probation 
officers, and likewise, the appointment of individuals, 
at times, to look after a certain probationer, but my 
success in getting them interested has been very 
limited. ' 

I have no doubt all of you know that the parole 
system, as used by the Parole Board of the United 
States for many years past, provides that each person 








in prison who is to be paroled shall select a next frien 
This person is required to look after the paroled ind 
vidual and report to the Parole Board what his conduct 
it. I regret to say that in my district this system has 
become a huge joke. The prisoner desiring to be | 
roled usually selects some well-known person often li 
ing, ten, twenty or thirty miles away from him a: 
his connections, and reference is made to the Marsh 
to investigate such “next friend,” and the Marsh: 
thereupon, is compelled to make a good report and such 
person is appointed, but usually, being a busy pers: 
and not feeling much responsibility, he seldom know 
or hears anything about his charge. This system 
equivalent to turning these paroled prisoners loose wit! 
out supervision. 

I want to assert emphatically that no parok 
system or probation system can be successful without 
proper and complete supervision of the paroled prison 
ers and probationers. Supervision is the foundatio1 
stone of these systems, and without it each system is 
failure before it starts. 

A probation officer, to be of any value, is require 
to have as many good qualities and as much ability as 
are required of a successful principal of a modern city 
school system. He must be honest. He must be in 
dustrious and energetic. He must have real ability 
He must have tact, that more or less undefinable qual 
ity required of a man who has to get along in a peace 
able and quiet way with a number of difficult human 
beings. He must be capable of making a proper inves 
tigation of a case and of finding testimony. A proba 
tion officer needs training as much as a school teacher 
It is, in itself, a real profession. He must be able and 
capable of giving a helping hand and real encourage 
ment to those persons upon probation who need help, 
and most of them do. The world is not kind to people 
on probation, and in my district, during the first three 
years that this system was used, one of the grave diff 
culties was to make the people, and especially the offi 
cers, look upon the probationer with any degree of com- 
passion and show to him any courtesy, or give to him 
any help. The general idea seemed to be that it was 
the proper thing to catch a probationer doing some- 
thing wrong and to persuade him into some evil action 
instead of trying to keep him from it. I am happy to 
say that after numerous addresses to grand juries and 
public addresses elsewhere, and inspired newspaper ar- 
ticles, and, especially, with the work of my splendid 
probation officers, this sentiment has somewhat changed, 
and changed for the better. Still, however, there is a 
great deal of it, and a great deal of sentiment against 
putting any poor person on probation at any time. 

The terms of probation prescribed in each case 
must necessarily vary some, according to the case, but 
the following have been used by me, and generally, in 
my opinion, contain all that is really necessary. 

Rules of Probation 

Under the provisions of “An Act to provide for 
the establishment of a probation system in the United 
States Courts,” approved March 4, 1925, you are placed 
upon probation by this Court upon the following terms 
and conditions, to wit: ; 

To successfully carry out the obligations placed 
upon you under the terms of probation, you must con- 
duct yourself in accordance with the following rules: 

1. Obey all the laws of the United States Gov- 
ernment, all the laws of your State and City. 

2. You are to make personal or written report to 
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probation officer as to vour conduct, once a month 
ss otherwise instructed. 
3. You must rk regularly at some honest oc- 


4. You must ide for those legally dependent 
n you 

5. You must not leave the State or change your 
iress without permission of the probation officer. 

6. You are to help enforce all the laws, by being 
iw-abiding citizen yourself. 

7. You are not permitted to associate with per- 
s of lawless reputation or frequent any place where 


vs are being viol 
8. You are not permitted to take any part in poli- 


s, except to vote, if you are a legal voter 

9. The purpose of probation is to give you an- 
er chance to become a law-abiding citizen. 

10. The United States District Judge and the 
bation officers are your friends, and will assist you 
becoming a law-abiding citizen. 

11. Bear in mind that the United States Gov- 
nment is mort rested in your becoming a law- 


ding citizen than it is in -having to send you to 
ison as a lawbreaker 


12. If you fail to live up to these rules and regu- 


itions you will be returned to the Court and there a 
iitable judgment will be rendered in each case. 

[ fear ton this paper too long, but I cannot 
frain from commenting on some of the rules. 

The first one, that is, to obey the laws of the 
nited States and of this state, is certainly necessary, 
nd is the duty of every citizen at all times and all 
laces, but I must mit that it is rather difficult to fol- 


ied to apply the rule of reason te 
fficers have done likewise. 
The second tion, that of making a report, is. 
to a great many probationers, a very onerous one. It 
; a reminder to each one on probation of the burden 
which he carries, 1 that burden is often very painful. 
However, this rule is absolutely necessary, and has to 


yw. Ihave always t1 


this condition, ar 


be fully and completely enforced. I have found it ab- 
solutely necessary, when probationers refuse to make 
reports, or make false reports, to have such persons ar- 
rested and give them a proper sentence. If you let this 
rule be once broken, without a proper attempt to en- 
force it against the individual, your power over your 
probationer becomes very much lessened, if it is not 


absolutely lost 


The third rule, to-wit, “You must work regularly 


at some honest occupation” is another rule that must be 
fully and strongly enforced. No idle person is ever 
reformed. A hard-working person is rarely a criminal. 
Hard work is usually the best solvent of bad habits 
that can be found 

The fourth rule, to-wit, “You must provide for 


those legally dependent upon you” is a duty that every 
citizen owes, and attempt to fully enforce it. If the 
rule as to working regularly is followed, this one is 
generally easy 

The seventh rule, to-wit, “You are not permitted 
persons of lawless reputation or fre- 


_. o- 


to associate with 
quent any place where laws are being violat 
simply another version of the old adage, “you must 
keep out of bad company.” If the probationer does not 
do this, no reformation is possible 

The eighth rule, to-wit, “You are not permitted to 
take any part in politics except to vote, if you are a 
legal voter,” is absolutely essential to the well-being of 
the probationer. We were greatly surprised, within 
the last year, to find two probationers who had been 


‘ 








appointed to the office of deputy sheriff in their respec- 
tive counties. Each had pleaded guilty to a felony, and 
under the Constitution of the State of West Virginia 
no one can be an officer except a voter, and no one can 
be a voter who is under conviction of a felony. We 
were compelled to require these two persons to resign 
from their positions and seek other work. 

The Attorney General has lately issued Probation 
Form No. 7, called “Conditions of Probation,” which, 
in substance, is the same as we have had in my district 
for years, and we will, in the future, follow this form. 

The particular clause in Section 1 of the Act which 
gives the Court authority to require the defendant to 
make restitution or reparation to the aggrieved party 
for actual damages or loss caused by the offense for 
which the conviction is had, is very difficult to enforce, 
and is not often, according to my opinion, of much 
availability. The defendant so seldom has any prop- 
erty out of which this reparation money can be taken 
that it is useless to try to impose such a condition. 

There was a curious case in this district a few 
years ago, where certain persons had formed a corpo- 
ration which dealt only with foreign-born miners. The 
officers of the corporation collected from these miners 
quite sizeable sums of money on the promise to pay 
them sick benefits. The investigating post office in- 
spector found that more than $30,000 had been col- 
lected, and only $351 of sick benefits had been paid. 
The guilty persons were caught, investigated and sent 
to prison, and then, for months afterwards, numbers 
of these foreign-born miners would come to the Court 
and demand that the United States pay them back the 
money which had been lost. It would have been a 
splendid case for restitution if the defendants had had 
any money. 

After what has been said relative to the powers of 
the Court under the first section of the Act, we come 
now to the second section, and the powers given therein. 
The question there is, “what shall be done with the 
probationer who has not observed the conditions of his 
probation?” The Act permits an option to the Court 
when the defendant is put on probation. It is either, 
first, to suspend the imposition of the sentence, or sec- 
ond, to suspend the execution of the sentence. There 
is a very decided difference of opinion among Judges 
as to what is best to be done at that point. 

In the case of Riggs vs. United States, 14 F. 2nd, 
5, Waddill, Circuit Judge, expressed a very earnest 
opinion that the second option should be used by the 
Court at the time when the defendant is put on proba- 
tion, and makes an argument to the effect that, in his 
opinion, it was the intention of the Congress for the 
second option to be used, as a general rule. With this 
opinion I have been unable to agree. I believe that it 
is better to suspend the “imposition of sentence” and 
make an investigation before final judgment if the pro- 
bationer should unfortunately be returned to the Court. 
Almost necessarily, if sentence is imposed and then is 
suspended by probation, the Court would give the de- 
fendant a very stiff sentence—probably the maximum, 
and subsequent conditions might make the sentence ap- 
pear very unreasonable when the time came to serve it. 
The subsequent acts of the probationer undoubtedly 
have an influence on the Court in passing sentence, and 
except in very rare instances where there were special 
circumstances, I have suspended the imposition of the 
sentence rather than impose the sentence and suspend 
the execution thereof. 

No probationer is brought before me until an in- 
vestigation of his conduct is made and unless there is 
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real evidence that he has failed to observe some of the 
conditions of his probation. We have never thought 
it necessary to require all the conditions of each pro- 
bation to be put in the order which goes on the record 
book, but, pursuant to the language of the statute, we 
always give to each probationer a copy of the terms of 
his probation. Each probationer who is charged with 
failure to keep the terms of his probation is brought 
into court, and a full report is made by the probation 
officers of what the charges are and the acts done or 
failed to be done by the probationer, and, in some in- 
stances, the probationer has asked for permission to 
testify in his own behalf or to produce witnesses in his 
own behalf, and this right has been accorded to him. 

However, I am of the opinion that the probationer 
has no constitutional right to another trial. When a 
defendant is convicted in a legal way, and when all his 
constitutional rights have been given to him at his trial, 
or when a defendant, of his own free will, pleads guilty 
to the charge set out in the indictment or information, 
then the further acts relative to him are at the grace 
and favor of the sovereign, whose laws have been 
broken. I do not think, by the words of the Probation 
Act or by any constitutional provision, that the sovereign 
is required to give to him another trial, but necessarily 
the further action of the Court must be largely one of 
discretion. Certainly any Judge who does the gracious 
act of putting persons on probation at the time when 
he has the absolute power and authority to sentence 
them to prison, can be trusted to deal generously and 
properly with such probationers, when and if, any of 
them are brought back into court 

The decisions in Riggs vs. United States, supra, 
and the decision in Hollandsworth vs. United States, 
34 F. 2nd, 423, fully set out the adjudged law as the 
same now is in this Circuit. The one thing essential, 
in my opinion, based on my own experience and my 
observation of other probation systems, is that when 
the probationer fails to keep the conditions of his pro- 
bation, he must be taken up and sentence imposed, and 
this sentence must be enforced. If the system is to be 
maintained and be of any value, you cannot give a pro- 
bationer, who has had two chances, a third or fourth 
or fifth chance, and not make all the other probationers 
feel that each one of them is entitled to break the terms 
of his probation. In my opinion, probation is a system 
in each district, and the Judge thereof must see that 
the conditions of each probation are carried out, or the 
probationers will make a joke of the system and the 
public will agree with the probationers. 

My experience has taught me that the fear of in- 
carceration in a jail or penitentiary is the greatest force 
in making a probationer comply with the terms of his 
probation. It is much better never to have the de 
fendant in jail than to make him serve a part-time sen- 
tence and then parole him. I really believe that a 
large majority of the defendants, when they have 
served some time in a jail or penitentiary and become 
accustomed to the atmosphere of those institutions, do 
not care very much afterwards whether they are sent 
back or not. In fact, the foundation of probation is 
this fear. 

Some time ago a man whom I had not intended to 
put on probation—not believing him to be entitled to 


it—came to me and with tears in his eyes begged me 
so hard for probation, and gave as a reason therefor 
that he could not bear to have other children at the 
school where his child attended, 


in the language of the 





country, “throw up” to his child the fact that h 
father was a “jail bird,” that I did put him on prob 





j 


tion, and I am happy to say that he made good 
been several years off of probation, 
acting the part of a good citizen. 

I note the decision of the Supreme Court of 
United States in the case of United States vs 
245 U. S. 347, to the effect that when a person | 
commenced the service of a sentence impose: 
the Court has no further power to place such per 
probation. 

[ also note the case of United States vs. Benz, 282 
U. S. 304, to the effect that during the same t 
court, the Federal District Court has the power t 
amend the sentence by shortening the term of impris 


and h: 


seems to be 


onment, although such person has entered upon the 
service of the sentence. 
I am frank to say that I, myself, and a neighbor 


ing District Judge, with whom I discussed the matter, 
+} 
til 


long ago reached the same conclusion that the Court 
does in the Benz case, and I have been doing that sort 
of thing since I have been upon the bench. In many 
cases you get much more information after you have 


sentenced a man than you had before you sentenced 
him, and often circumstances make it proper that a 
sentence be changed. It is quite usual for no one to 
get interested in a person until he is sent 
newspapers make an announcement of that 

Like every other case in which certain duties 





responsibilities are to be delegated to some other pet 
son, when selecting a probation officer you 


right person, and he is not always easy to find. I have 
deemed myself particularly fortunate in securing the 
services of my chief probation officer, and no doubt 


other Judges feel the same way in reference to the 
probation officers. Sometimes it 
effort to obtain a reasonably adequate salary for your 
probation officer. In my case, the Attorney General 
has been very fair in that respect. This is no part-time 
job. The clerical work is immense, and the 
for a stenographer Under the law, you are 
permitted to give to each of your probati n officers a 
confiscated liquor car and the expense of running the 
same is allowed to them. When a prol officer is 


absent l 


takes considerable 


necessity 


s absolute. 


from his office on official duty, he draws the 
same expense money as do deputy clerks or 
marshals. 


deputy 


However good your probation offices ly be in 
however many you may have of them, still do not 
delude yourself into the belief that this is all that is 
necessary. It is absolutely required of the Judge that 
he give a great deal of real time and attention te his 


probationers. If he does not do this, nor intend to do 
it, it would be better that he never started the pri 
system in his district. The duties connected with the 
probation system require the attention of 
very, very often, and unless he is much mot 
than I am, he cannot avoid talking to 
mothers, wives and children of the person 
brought before him. This is true in ref 
defendants who are charged with crime, regard 
whether they are placed on probation or sent to prison 
I thought it likely that all of you would be inter 
ested in some of the statistics of the | 





' 
bation 





probation system 

in my district. I commenced the actual use of the sys 

tem on the 20th day of April, 1925, but did not obtain 
a probation officer until the Ist day of June, 1927. 

The following is a statement made by my chief 
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interest 


a 18.89% 
131 1278 224 1502 

liffer itted and the 

remaining ot tion is taken care of through pro- 


, sed of from April 20, 
to May 1, 53. Number placed on probation 
f of the 





er 1 is making a percentage of 25% 
1 probation. 
000.00 fines were im- 
und ately the same 
tted for violation of proba- 
e estimate as a careful check- 
1 proba at least $20,000.00 fines were im- 
l uy n those co t for violation of probation. . 
rently high percentage ol 
bation, this is taking into con- 
1 during supervi- 
is apparently due 
the statistics show 
el tted were placed on pro- 
n previous to t hment of a paid probation system 
is borne out i1 the figures shown as follows: 
ts for violations of probation 
was 9%. For fiscal 
year 


y Slt 








Ju was 6.17‘ For the hist 


al 
l er t mmitments is due to more adequate 
visi pet ! d during the 1931 
have beet i on probation since June 30, 1927. 
tage of cot tments for violation of probation could 
probationers, as 

select only first 
ould not be com- 


perce! 


I ‘ that if x wer ; 
reasona € il W y c t 


tted f 


Virginia has that t iy to hel 


violation of pro 
t se placed on probation 
June 1, 1927 n committed for violation of pro- 


; following prison 
es are sl f those placed on probation: 


2,967 


In addit ‘ reat benefits to the Federal Govern 

, i jual | ved through the 
annually in 
the Southern 
ain purpose of 
for the 
ible. 


of probation. t ral Government saves 


money 
1 Govern t t in saving uman being, if poss 
UOtncer 
West 

' 
» peopl 
be 


among 


1e four year t e of the ¢ f Probation 
ral Pr t rvice in the Southern District of 


Government 


1s 


nown 


people who deal with crime that prisons never help people. 
With the proper equipment of a probation system and efficient 
probation officers to assist the judges at least 98% of persons 
placed on probation, the majority of whom are first offenders, 
will become law-abiding and useful citizens to the community 
and to the nation. 

The actual cost of supervision for the last year, in 
my district, has been between $2.50 and $3.00 for each 
probationer. 

In addition to their duties in reference to proba- 
tioners, my probation officers have done some work in 
investigating cases of paroled prisoners. Also, they 
have done a great deal of work in investigating the 
character, habits and previous history of a great many 
defendants, many of whom were never placed on pro 
bation at all. 


Progress of Zoning, 1930 

EVENTY-SEVEN municipalities enacted initial 

zoning ordinances last year and one hundred 
and twenty-three others amended existing ordi- 
nances according to a survey recently completed by 
the Division of Building and Housing of the De 
partment of Commerce. In spite of regular legis- 
lative sessions in only nine states during the year 
the survey reveals several acts of interest and im- 
portance. The official report, dated May, 1931, adds: 

“Although frequently reiterated, it may be well 
to repeat that zoning is designed to regulate the 
kind and density of uses of private land, and the 
use, height and bulk of private buildings in the in- 
terest of the community as a whole, in order that 
its inhabitants may enjoy the greater degree of 
health and safety and the economic benefits that at- 
tend a more open, orderly and stable development. 
It is not claimed for zoning that all future needs of 
a community may be foreseen and provided for. 
Maps are not fixed nor ordinances immutable. Zon- 
ing cuts off premature and sporadic exploitation of 
districts by uses of a harmful nature, at the same 
time being sufficiently flexible to yield to a definite 
need and demand for the opening up of an area to a 
different type of use than that for which it had pre- 
viously been set aside. Like all other governmental 
measures the success of zoning rests largely in wise 
administration. 

“The growing recognition of these principles 
of zoning and of its value as an aid in community 
building is attested by the sustained interest indi- 
cated by the number of initial municipal enact- 
ments during the year which compares favorably 
with the average of such measures for the past sev- 
eral years... . 

“At the close of 1930 authority for the adop- 
tion of zoning ordinances had been extended to 
municipalities by legislation in 47 states and in the 
District of Columbia. In some states legislation 
confines the grant of power to municipalities of a 
certain class or to a designated city, whereas in 
other states the benefit of the statutes runs to all 
political subdivisions. In the forty-eighth state, 
Washington, the general home rule provisions of 
the constitution have been judicially construed to 
grant authority for the adoption of zoning ordi- 
nances by cities of the first class. 

“No constitutional amendments, new charters, 
or charter amendments were adopted during 1930, 


and there were but few state acts.” 
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INVADING THE JUDICIAL 
PROVINCE 

The astonishing story of the Cannon 
case related in another column has excited 
more than local interest and concern. 

Cannon was disbarred from the practice 
of law by the judgment of the Supreme 
Court of Wisconsin, with leave to apply for 
reinstatement after the expiration of two 
years if it should then appear that he had 
shown fruits meet for repentance, and could 
give the Court satisfactory assurance that, 
if reinstated, he would not in future be 
guilty of conduct such as that charged in 
the complaint. 

The President of the State Bar Asso- 
ciation appointed Messrs. George B. Hud- 
nall, Frank T. Boesel and Edwin S. Mack, 
distinguished members of the Wisconsin 
bar, as a committee to appear in the Su- 
preme Court in the disbarment proceedings 
as amici curiae. The brief and argument 
filed by them shows great industry and 
ability. Respondent also was ably repre- 
sented by Messrs. William A. Hayes and 
Henry Lockney and the court had the bene- 
fit of all that could be said in support of his 
side of the case. 

sefore the expiration of the two years 
Cannon became a candidate for election to 
the Supreme Court of Wisconsin and later 
conducted a campaign for election to the 
District Court. He was defeated at both 
elections but polled a surprisingly large 


vote. 

During these campaigns he took the 
stump and made a radio speaking campaign 
in which he 


attacked his opponents and 





other members of the Supreme and misi priv 
courts in unrestrained terms. 

Upon his application for reinstatement 
the court directed the State Bar Commis 
sioners to investigate and report facts 
deemed relevant in determining his fitne 
for restoration to practice. The character 
of the questions thus submitted must have 
convinced Cannon that his chances of su 
cess were doubtful. 

While the application was still pending 
the Wisconsin General Assembly passed, and 
the Governor signed, an act restoring Can 
non to the rights and privileges of practice. 

The validity of that legislative enact 
ment was promptly challenged by motions 
to dismiss suits in which he appeared as at 
torney of record for plaintiff. 

Since the opinions of the Wisconsin Su 
preme Court indicate a thorough apprecia 
tion of its power and duty to determine for 
itself as a judicial question, the fitness of 
those who seek to be enrolled as officers of 
the court, it is not necessary here to develop 
any extensive argument on the validity o1 
invalidity of the unique legislative enact 
ment above referred to. The question is in 
process of judicial solution and the courts 
of Wisconsin can be trusted finally to reach 
the true answer. 

The purpose of discussion of the case 
here is to point out to the bench and bar of 
other jurisdictions the advantages which 
arise when the whole field of admission, dis- 
cipline and disbarment is reserved to the ju 
dicial department, the amplitude of judicial 
power to occupy that field and the evils 
which arise from submission to legislative 
invasion of the judicial province. 

Nearly every one of the states has, in its 
organic law or in its earliest statutes, 
adopted the common law and vested all ju- 
dicial power in the courts. 

In determining whether or not a par- 
ticular power of government is judicial, leg- 
islative or executive no better test can be 
devised than that formulated by Dean 
Pound in his article “The Rule-making 
Power of the Courts” published in these col- 
umns, September, 1926, and often cited with 
approval: 

“How do we determine what is executive, 
what is legislative and what is judicial? In 
practice the lines are laid out as a resultant of 
history and analysis. In doubtful cases, how- 
ever, we employ a historical criterion. We ask 
whether, at the time our constitutions were 
adopted, the power in question was exercised 
by the Crown, by Parliament or by the Judge.” 


f 


Before the adoption of our earliest state 
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stitution and for hundreds of years prior 


eto, admission to the bar was, in Eng- 
a judicial and not a legislative matter. 
1292 Edward Fave to the Lord Chiet 
ce of the court of common pleas and 
fellow justices of that court, power to 
nd appoint 
es of the best and most 
d sl vho might do 
‘ é id those so 
ther, should follow his 
ffairs thereof, * * *.” 
Since under the comon law of England 
ower | intment and admission of 
eys was ercised | ' the courts and 
sa part of the judicial power, it became 
t of the judicial power in those states 
h adopted the common law. The al- 
universal provisions of our state con- 
itions vé the judicial power in the 
irts gave t urts the power over ad- 
sion to p e. Power thus vested in 
udicial department can never be taken 
by legislative act. Only the people, 
in amendment to the constitution, can 
e aw: er which they have thus 
sted 
[here is a growing interest on the part 
the bar ar nch in the better adminis- 
tion of justi One who reads the re 
rts of the worl bar association commit- 
s cannot fail to be impressed with the 
mendous aggregate of work given to 
rious phases of this subject. Higher 
tandards of admission to the bar are sought 
order that the personnel of the bar may 
ntellectually equal to the tasks which 
ll upon a learned profession. Committees 
character fitness are concerned in 
aking it cert that the members of an 
ev scay profession may be relied upon to 
uintain its h rable traditions. Commit 
es on pone ssional ethics are constantly 
rmulating rules of conduct for the guid- 
nce of the members of the bar and through 
heir publishe pinions concerning the ap- 
ication of the canons of ethics to particu 
ir problems, are educating the conscience 
fthe bar. Grievance committees are giving 
insparingly of time, effort and money to 
laintain the discipline of the profession and 
to make certain the prompt di sbarment of 
those found guilty of unprofessional con- 
luct. 
If we compare the meagre results ob- 
tained where these devoted and beneficent 


e been directed toward the enact- 
d the speedy and beneficial 
from the effort 


labors hav 
ment of laws, 
results which grow 


Same 





when the application for the desired im- 
provement is directed to the judicial depart- 
ment, the question arises whether we are not 


wasting time and energy in taking to the 
legislative department any question con- 
cerning the administration of justice which 
the courts themselves by their own action 
can quickly take care of. 

Nearly ten years ago the American Bar 
Association, through its affiliated organiza- 
tion of delegates from state and local bar 
associations, reached an accord with regard 
to the vexed questions of higher standards 
f legal education. Wherever the effort to 
put these standards into effect has been ad- 
dressed to the courts and the exercise of 
judicial power has been invoked, marked 
progress has been obtained. But where the 
appeal has been made to the legislative de- 
partment almost nothing has been accom- 


plished. 
Is it not clear that those who are inter 
ested in the establishment of higher stand- 


ards for admission to the bar, in the observ- 
ance of ethical conduct by the bar, in a more 
effective maintenance of discipline for pro- 
fessional misconduct and in the prompt and 
certain disbarment of those who have 
proved themselves to be morally unfit for 
membership in an honorable profession, 
should now turn for relief to the judicial de- 
partment? The great fundamental purpose 
of all these movements which are engrossing 
to such a large extent the activities of the 
bar through committees of the national and 
state bar associations, namely, the better 
administration of justice, is one which will 
receive sympathetic and intelligent recep- 
tion by the bench. 

Is it too optimistic to record the belief 
that better results will be speedily accom- 
plished through appeal to the courts for the 
exercise Of judicial power than have been 
accomplished in the last hundred years of 
effort through appeal to the legislative de 
partment? 


THE LAW SOCIETY’S VISIT TO AMERICA 


“An outstanding event of the year under review in this 
Report has been the visit to Canada and the United States 
of a delegation of lawyers representative of the Bench and 
Bars and of solicitors of England, Scotland, Ireland and 
France. 

“It would be impossible adequately to express the grati- 
tude of the delegation for the hospitality which was lavished 
upon them and for the cordial welcome they received. 
The Council desire to take this opportunity, once again, to 
express to the Canadian Bar Association and the American 
Bar Association their profound thanks for the kindness 
which was extended to their members.”—From Annual Report 
of the Council of The Law Society, July 10, 1931. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


District Courts Held Without Jurisdiction to Review Order of Interstate Commerce Com 
mission Denying Claims for Over-Charges—Arkansas “Full Crew Laws” Held Valid 
and Within State’s Police Power—Question of Compliance With Provisions of 
Bill of Lading on Shipment in Interstate Commerce—Strict Common Law 
Rules as to Rights of Private Riparian Owners Not Applicable to States 
—Boulder Canyon Project Upheld as Constitutional and Injunction 
Denied—Indiana Chain Store Act Does Not Violate Equal Pro 
tection Clause. 


By Epcar Bronson ToLMAN* 


Carriers—Interstate Commerce Commission—Pro- 
cedure for Recovery of Overcharges 


The jurisdiction conferred on the district courts, over 
suits for the enforcement of certain orders of the Inter- 
state Commerce Commission and over suits to enjoin, set 
aside, annul or suspend orders of the Commission, does 
not include jurisdiction to review an order of the Commis- 
sion denying claims for overcharges. Such an order of 
denial is purely negative and is not susceptible of enforce- 
ment. 

The alternative procedures prescribed in the Interstate 
Commerce Act, permitting recovery of damages either on 
complaint to the Commission or by suit in the district 
courts, but not by both methods, precludes the bringing of 
suits in the district courts to enjoin an order of the class 
mentioned. To allow such suits to be maintained would 
by indirection permit both remedies to be invoked, contrary 
to the statute. 

Standard Oil Company v. United States, et al., 
Adv. Op. 555; Sup. Ct. Rep. Vol. 51, p. 429. 

This suit was brought by the appellant before a 
three-judge court to enjoin and annul an order of 
the Interstate Commerce Commission dismissing com- 
plaints filed with the Commission to recover reparations 
for alleged overcharges. The Urgent Deficiencies Act, 
under which the suit was brought, abolished the Com- 
merce Court, and transferred its jurisdiction to the dis- 
trict courts. Cases over which jurisdiction was conferred 
include (1) those for enforcement, otherwise than by 
adjudication of a forfeiture or penalty or by infliction 
of criminal punishment, of any order of the Commis- 
sion other than for payment of money; and (2) those 
brought to enjoin, set aside, annul, or suspend any 
order of the Commission. 

The district court, specially constituted, dismissed 
the petition for want of jurisdiction. On appeal this 
ruling the Supreme Court affirmed, in an opinion by 
Mr. Justice Sutherland 

In thus disposing of the appeal Mr. Justici 
SUTHERLAND discussed three aspects of the case. The 
first was that the Commission’s action was purely 
negative, in denying the relief sought. It was not sus- 
ceptible, therefore, of enforcement 

The jurisdiction of the district courts (transferred 
from their predecessor, the Commerce Court), in this class 
of cases, embraces (1) those brought for the “enforcement” 
of orders of the Commission, and (2) those brought to 
“enjoin, set aside, annul, or suspend in whole or in part” 
such orders. It is obvious that this language was not in 


*Assisted by JAmMes L. HomMrre. 


tended to apply to purely negative orders. 


which denies relief without more compel 
ing enforcement, and contemplates no act 
being stayed by an injunction or affected 
th 
Lic 


1 


The question in the present case depend 
rect interpretation and application of 
of the act conferring jurisdiction, referred 

quoted supra; and necessarily the district « 

out jurisdiction under the settled constructiot 

vision by which the authority of the court is limited to the 
review of affirmative orders, with “power to relieve parties 


‘ j 


in whole or in part from the duty of obedience 
which are found to be illegal.” 


a 
the sec 


to orders 


he Court expressed the view als 
lid not involve merely a question 
construction of the words of a tariff 


The case before the Commission did 

involve merely the construction of the written 

ployed in a rate tariff—a simple question of 

quired consideration of matters of fact and 

of expert knowledge for the ascertainment 

meaning of the words and a correct 

variety of incidents affecting their use 

an inspection of the record, as the Con 

report said, that “both cases concern unus 

and technical tariff situations,” the pr 

of which called for the exercise of 

of that body of experts, “appointed 

by experience.” . . . And to that 

uniformity, the determination must be | 

In conclusion, an adequate 

relief was found in the fact that 
elected to pursue one of the two altern 
methods for the recovery of reparations 
allows an election to the aggrieved party to presen 
claim to the Commission by complaint, or to i 
action in a district court. That both re 
open, by subsequently pursuing the 
the form of a suit to set aside th 
mission, was thought clear, in view 


e 


express prohibition against pursuing 


Having elected to proceed and 
determination before the Commission, 
force of this provision, precluded from 
upon the same claims by the alternative 
cedure , 

It is true that appellant sought to 
the order of the Commission, but only as a prelim 
step toward obtaining, by a decision upon the merit 
the claims, the same relief it failed to secure from the 
Commission. This is made clear by the prayer of the 
petition, already quoted, namely, that the Commission be 
directed by the court to grant the prayer of the complaints ; 
find that petitioner has been overcharged to the extent 
forth; and order a further hearing, if necessary, to de- 
termine the amount to be paid by way of reparation. It 
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“Full Crew 


Full Crew Laws,” prescribing the mini- 


Carriers— Laws” 
The Arkansas * 


number of men required in crews operating certain 





rains, are valid, and within the police power of the state. 
The provisions of the Commerce Act, as 
under which the Interstate Com- 





Interstate 

amended, including those 

merce Commission regulates the practice of carriers in re- 

spect of the supply of trains, do not supersede state legisla- 
regulating train crews. 


4 ( Wor | et al 
in. 522 1 152 
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Railway Lal t. The district court, specially 
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so improved that longer and heavier trains may be 
more safely operated than smaller trains could be, pre 
viously. The complaint stated also that freight trains 
and switch engines are safely operated on lines similar 
to the plaintiffs wherever traffic and circumstances 
make it advisable, without the extra switchmen and 
brakemen; that the standard agreement with the 
Brotherhood of Railroad Trainmen provides for less 
than the requirements of the statutes; and that the 
compliance with the statutory provisions prevents sub- 
stantial reductions in the expense of operation. 

The Court, however, found that, disregarding the 
assertions as to questions of law and inferences and 
conclusions as to matters of fact not admitted by a 
motion to dismiss, the plaintiff had failed to set forth 
facts showing the asserted invalidity. 

There is no showing that the dangers against which 
these laws were intended to safeguard employees and the 
public no longer exist or have been lessened by the im 
provements in road and equipment or by the changes in 
operating conditions there described. And, for aught that 
appears from the facts that are alleged, the same or greater 
need may now exist for the specified number of brakemen 
and helpers in freight train and switching crews. It is 
not made to appear that the expense of complying with 
the state laws is now relatively more burdensome than 
formerly. Greater train loading tends to lessen operating 
expenses for brakemen. There is no statement as to present 
efficiency of switching crews compared with that when the 
1913 Act was passed, but it reasonably may be inferred 
that larger cars and heavier loading of today make for a 
lower switching expense per car or ton. While cost of 
complying with state laws enacted to promote safety is an 
element properly to be taken into account in determining 
whether such laws are arbitrary and repugnant to the due 

the Fourteenth Amendment, there 
is nothing alleged in that respect which is sufficient to dis- 
tinguish this case from those in which we have upheld the 
laws in question. 


The Court stated its conclusion that Con 
gressional legislation enacted after the passage of the 
state laws discloses no occupation of the field to the 
exclusion of state police regulation. The discussion 
of provisions of the Interstate Commerce Act relied 
on by the railroad company follows: 


process < lause of 


also 


Has Congress prescribed, or authorized the Interstate 
Commerce Commission to regulate, the number of brake- 
men to be employed for the operation of freight trains or 
the number of helpers to be included in switching crews? 

In the absence of a clearly expressed purpose so to do 
Congress will not be held to have intended to prevent 
the exertion of the police power of the States for the regu 
lation of the number of men to be employed in such crews 

Plaintiff, while not claiming the Interstate Com 
merce Act in terms purports to cover that subject, insists 
that the Act does give the Commission jurisdiction over 
freight train and switching crews and so excludes the 
States from that field. It calls attention to a number of 
provisions of the Act and maintains that under them the 
Commission is empowered to regulate the “practice” of 
carriers in respect of the “supply of trains” to be provided 
by any But, assuming that the Act does so au- 
thorize regulation in respect of such practice and supply, 
it is clear that the delegation of power would not include 
the regulation of the number of brakemen or helpers. The 
Act uses the word “practice” in connection with the fixing 
of rates to be charged and prescribing of service to be 
rendered by the carriers, but these matters differ widely 
in kind from the subject covered by the Arkansas laws. 
That word is deemed to apply only to acts or things be- 
longing to the same class as those meant by the words of 
the law that are associated with it. The Act does 
not use that word in respect of any subject that reasonably 
may be thought similar to or classified with the regulation 
of the number of men to be employed in such crews. And 
it is also clear that there is nothing in the phrase “supply 
of trains” or in the purpose of the Act to suggest that by 
it Congress intended to supersede state laws like those 
under consideration. The plaintiff further supports its 
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contention by the claim that the Commission is authorized 
to regulate the expenditures of carriers. That claim is 
based on the provisions of the Act empowering the Com- 
mission to regulate rates to be charged and divisions of 
joint rates and to ascertain rate levels that will yield the 
fair return provided for. But manifestly there is no simi- 
larity between determining what items of expense properly 
are to be taken into account in calculations made for such 
purposes and in the prescribing of the number of employees 
or the compensation to be paid them. We think it very 
clear that Congress has not prescribed or empowered the 
Commission to fix the number of men to be employed in 
train or switching crews. 
The case was argued by Mr. Edward J. White for 
the appellant and by Mr. Donald R. Richberg for the 
appellees. 


Carriers—Damages for Delayed Delivery, Failure 
to Present Claim Within Six Months 


In an action against a carrier for damages for delayed 
delivery of an interstate shipment, where the issue is as to 
what constitutes a reasonable time for delivery, the state 
courts may not permit a jury to decide that a longer period 
is reasonable than the time shown by the undisputed testi- 
mony of the carrier’s agent, where the testimony accorded 
with probability, was not shaken by cross-examination, dis- 
closed no lack of candor on the part of the witness, and was 
not controverted in any way as to accuracy. The mere fact 
that witness was employed by the carrier was not sufficient 
gound for submitting the question to the jury, in the cir- 
cumstances, 

Negligence of the carrier failing to make delivery and 
presentation of the claim by the shipper promptly, after 
discovery of the failure, does not estop the carrier from 
taking advantage of the time limit prescribed in the bill of 
lading. 


Chesapeake & Ohio R. R. Co. v. Martin, Adv 
Op. 543; Sup. Ct. Rep. Vol. 51, p. 453. 

The opinion in this case dealt with an action 
brought against an interstate railway to recover dam- 
ages for “misdelivery” of a carload of potatoes shipped 
on a through bill of lading from a point in Michigan 
to Richmond, Virginia. The railway contended that 
the action was barred by reason of the plaintiff’s fail- 
ure to present a notice of the claim within the six 
months’ period following a reasonable time for de- 
livery, as provided in the bill of lading. The applica- 
tion of this provision and the sufficiency of proof as 
to what constituted a reasonable time for delivery, and 
a contention that the railway was estopped from avail- 
ing itself of the defense were the*issues considered in 
the opinion. 

The record disclosed that the movement from 
Michigan to the Fulton Yards in Richmond was com- 
pleted in six days. A movement was then required 
over the Southern Railway to reach the warehouse 
designated as the place of delivery. After the re- 
spondents had inspected the potatoes at the Fulton 
yards the petitioner, the Chesapeake & Ohio, directed the 
further movement thus required, but by mistake directed 
delivery at a warehouse other than that designated by 
the respondents. The petitioner’s agent testified that 
a reasonable time for this transfer movement would 
in no event exceed two days, and that six days was 












a reasonable time for the movement from Michig: 
to the Fulton yards. 

No notice of loss or claim for damages was ma 
until six months and twenty days had passed aft 
shipment from Michigan. 

Upon this showing the railway demurred to tl 
evidence, on the ground that the action was barre 
by the bill of lading requiring claims for failure 
make delivery to be presented within six months aft 
a reasonable time for delivery had elapsed. The d 
murrer was overruled, and a judgment entered on a ver 
dict for the plaintiff was affirmed by the Supreme Court 
of Appeals of Virginia. On certiorari the ruling wa 
reversed by the Supreme Court in an opinion by Mr 
Justice SUTHERLAND. 

In disposing of the case emphasis was placed upot 
the fact that the issue involved was a federal ques 
tion to be determined by the application of federa 
law. The main issue involved was whether twenty 
days was a reasonable time for delivery. This re 
quired an examination of the evidence, and inquiry 
into the force and effect to be given to the agent’s 
testimony. 


What constitutes a reasonable time depends upon the 
circumstances of the particular case. As applied to a case 
like this, it means such time as is necessary conveniently 
to transport and make delivery of the shipment in the 
ordinary course of business, in the light of the circumstances 
and conditions surrounding the transaction. ae 

A demurrer to the evidence must be tested by the same 
rules that apply in respect of a motion to direct a verdict. 
: In ruling upon either, the court must resolve all 
conflicts in the evidence against the defendant; but is 
bound to sustain the demurrer or grant the motion, as the 
case may be, whenever the facts established and the con- 
clusions which they reasonably justify are legally insuffi- 
cient to serve as the foundation for a verdict in favor of 
the plaintiff... . And, in the consideration of the question, 
the court, as will be shown, is not at liberty to disregard 
the testimony of a witness on the ground that he is an em- 
ployee of the defendant, in the absence of conflicting proof 
or of circumstances justifying countervailing inferences or 
suggesting doubt as to the truth of his statement, unless 
the evidence be of such a nature as fairly to be open to 
challenge as suspicious or inherently improbable. 

The agent’s testimony was then examined in de- 
tail and the conclusion reached that the court’s ruling 
permitting the jury to say that twenty days was a 
reasonable time, rather than eight days, was tantamount 
to empowering the jury arbitrarily to disregard estab- 
lished facts. 

We recognize the general rule, of course, as stated 
by both courts below, that the question of the credibility 
of witnesses is one for the jury alone; but this does not 
mean that the jury is at liberty, under the guise of passing 
upon the credility of a witness, to disregard his testimony, 
when from no reasonable point of view is it open to deubt. 
The complete testimony of the agent in this case appears 
in the record. A reading of it discloses ng lack of candor 
on his part. It was not shaken by cross-examination; 
indeed, upon this point, there was no cross-examination. 
Its accuracy was not controverted by proof or circumstance, 
directly or inferentially; and it is difficult to see why, if 
inaccurate, it readily could not have been shown to be 
so. The witness was not impeached; and there is nothing 
in the record which reflects unfavorably upon his credi- 
bility. The only possible ground for submitting the ques- 
tion to the jury as one of fact was that the witness was 
an employee of the petitioner. In the circumstances above 
detailed, we are of opinion that this was not enough to 
take the question to the jury, and that the court should 
have so held. 

The second question considered was that involved 
in the respondents’ contention that the carrier was 
estopped by reason of its own negligence, in misdirect- 
ing the shipment, from setting up the defense inter- 
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essfully be set [ 


lure to comply th the requirement of the bill of lading 
ere involved To allow it would be to alter the terms 
f a contract, mad mn pursuance of the Interstate Com- 
rce Act and | in effect, the quality of a statute 
f limitation, and thus to open the door for evasions of 

spirit and put f the act to prevent preferences 
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The case was argued by Mr. Meade T. Spicer, 


Public Waters—Principle of Equitable Division 
Applied 

The strict rules of the common law governing the 
rights of riparian owners in waters adjacent to their lands 
ire not controlling upon the states in regard to their rights 
n waters. The rights of states are governed by the prin- 
iple of equitable division, under which the rights of the 
nterested states must be reconciled. 


New Jersey v. New York, Adv. Op. 648; Sup. Ct. 
Rep., Vol. 51, p. 478 

In this case New Jersey brought suit in the Su- 
preme Court to « n the State of New York and 
the City of New from diverting any of the wa- 
ters of the Delaware River or its tributaries, in con- 
nection with a project for increasing the water supply 





of New York City. Pennsylvania intervened to pro- 
tect her rights. 

New Jersey insisted upon a strict application of 
the common law rules governing private riparian own- 
ers. But the Court, in an opinion by Mr. JUSTICE 
Hotmes, adhered to the liberal rule of equitable di- 
vision, recently applied in Connecticut v. Massachu- 
setts. 

We are met at the outset by the question what rule is 
to be applied. It is established that a more liberal answer 
may be given than in a controversy between neighbors 
members of a single State. Connecticut v. Massachusetts, 
February 24, 1931. Different considerations come in when 
we are dealing with independent sovereigns having to re- 
gard the welfare of the whole population and when the 
alternative to settlement is war. In a less degree, perhaps, 
the same is true of the quasi-sovereignties bound together 
in the Union. A river is more than an amenity, it is a 
treasure. It offers a necessity of life that must be rationed 
among those who have power over it. New York has the 
physical power to cut off all the water within its jurisdic- 
tion. But clearly the exercise of such a power to the de- 
struction of the interest of lower States could not be tol- 
erated. And on the other hand equally little could New 
Jersey be permitted to require New York to give up its 
power altogether in order that the river might come down 
to it undiminished. Both States have real and substantial 
interests in the River that must be reconciled as best they 
may be. The different traditions and practices in different 
parts of the country may lead to varying results but the 
effort always is to secure an equitable apportionment with- 
out quibbling over formulas. . . . 

This case was referred to a Master and a great mass 
of evidence was taken. In a most competent and excellent 
report the Master adopted the principle of equitable divi- 
sion which clearly results from the decisions of the last 
quarter of a century. Where that principle is established 
there is not much left to discuss. The removal of water 
to a different watershed obviously must be allowed at times 
unless States are to be deprived of the most beneficial use 
on formal grounds. In fact it has been allowed repeatedly 
and has been practiced by the States concerned. 

Discussion of the Master’s report revealed his 
recommendations for a decree which would impose 
such limits upon the amount of ‘water to be diverted 
as would obviate the injuries which New Jersey al- 
leged would follow the proposed diversion. Particu- 
lar mention was made of the risk taken by New York 
in the event that the War Department should change 
its attitude toward the project. 

If the War Department should in future change its 
present disinclination to interfere, New York would have 
to yield to its decision, and the possible experiences of the 
future may make modifications of the plan as it now stands 
necessary in unforeseen particulars. This will be provided 
for in the decree. Subject to these considerations and to 
what remains to be said the New York plan as qualified 
here is reasonably necessary. Some plan must be formed 
and soon acted upon, and taking into account the superior 
quality of the water and the other advantages of the pro- 
posed site over others it at least is not arbitrary or beyond 
the freedom of choice that must be left to New York. 

In conclusion, “the Court’s decision was an- 
nounced that an injunction restraining New York from 
diverting the equivalent of 440 million gallons of water 
daily should be denied, but should be granted restain- 
ing the diversion of amounts in excess of that. Con- 
ditions upon which the diversion is permitted were 
then enumerated. These look to the protection of sani- 
tary conditions, navigation and the equality of the 
rights of New Jersey and Pennsylvania in the enjoy- 
ment and use of the waters. 

The Curer Justice and Mr. Justice Roperts 
took no part in the decision. 

The case was argued by Messrs. Duane E. Minard 
and Mr. James M. Beck for complainant, by Mr. 
Thomas Penney, Jr., for defendant, the State of New 
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ring e, with the exercise by Arizona 
ts right to 1 rther appropriations by means of 
car rr with the enjoyment of water 
priated. N ny specific allegation of physical 
peding t rcise f its right to make future ap 
riations by 1 f diversions below the dam, or 
g the « hts so acquired, unless it be 
event : intity t \ trom flowing 
ve t ol 
When the l filed, the nstruction of the dam 
é ‘ 1. Years must elapse 
pI t ted. If! perations at the dam 
Ar na, or of those claiming 
s r be interfered with, appropriate 
conclusion, t Court stated that the dismissal 
J 11 ] 
e bill was w re r 
As we f 1 rity to construct 
nd reset s; a valid exercise of Congressional 
that t I r Canyon Project Act does not pur- 
to al é Arizona to make, or permit, 
ula f water flowing within the State 
its boundar 1 that there is now no threat by 
bur, or any of t fendant States, to do any act 
will interfe1 th the enjoyment of any present 
future appropriat we have no occasion to consider 
er questions v e been argued Che bill is dis- 
sed without pr to an application for relief in 
the stored wat used in such a way as to interfere 
the e1 ment \rizona, or those claiming under 
ut right y perfected or with the right of 
ia to 1 t legal appropriations and to 
the s 
4 \ | % > > 
Ii ] YN S was ol the opinion 
1, nt ‘ a sa ie 
the mot smiss should be overruled and 
defend I 1 to inswer 
[he case was argued by Messrs. Dean G. Acheson 
i ity [aj f +} ‘ : 
| Clifton M A r the State of Arizona; by 
icitom Genet rt er tor defendant, the Secretary 
+] terion: ] tty S aan 1 ’ ¢ 2 oe 
the Interi ney General Webb of Cali- 
nia tor ( y Mr Thomas H. Gibson tor 
Catia is Cons “et ot . 3 . 
endant, th Colorado; by Attorney Gen- 
ral George H. Par 1 f Utah for the State of Utah ; 
Attorney General James A. Greenwood of Wyom- 
ng for the Stat Wyoming; by Attorney General 
ray Mashburn of Nevada for the State of Nevada: 
\ttorney Genet EK. K. Neuman of New Mexico 


1 Mr. Frat ( Vilson for New Mexico 


State Statutes—The Indiana Chain Store Act 


The Indiana Chain Store Act, which imposes upon per- 
sons Owning or operating stores a license or occupation tax 
for each store, which tax is three dollars for each person 
owning or operating one store, but which is graduated so 
that a tax of twenty-five dollars is imposed for each addi- 
tional store in excess of twenty stores, owned or operated 
by one person, is not invalid under the equal protection 
clause of the Fourteenth Amendment. 

The differences in organization, management and type 
of business transacted by chain stores are such that, for pur- 
poses of imposing an occupation or license tax, those stores 
reasonably may be separately classified from other stores 
engaged in similar business. 


State Board of Tax Commissioners of Indiana v. 
Jackson, Adv. Op. 670; Sup. Ct. Rep., Vol. 51, p. 549. 

This case dealt with. the Indiana tax on chain 
stores, whose constitutionality was upheld by the Su- 
preme Court, with four of the Justices dissenting. 
Mr. Justice R delivered the opinion of the 
majority, reversing the decree of a specially consti- 
tuted district c 

The suit wa tituted to enjoin the State Board 
‘f Tax Commissioners from proceeding in enforcing 
the act and from 1 vering penalties under the same, 





upon the ground that certain provisions of the statute 
offended against the Fourteenth Amendment and 
against certain provisions of the Indiana Constitution 
The statute makes it unlawful for any person, firm, 
association or corporation to establish or operate any 
store without first obtaining an annual license. It 
imposes upon the owner a license fee which increases 
with the number of stores owned or operated: three 
dollars for one store; ten dollars for each additional 
store up to five stores; fifteen dollars on each addi 
tional store in excess of five but not exceeding ten; 
twenty dollars on each in excess of ten, but not ex 
ceeding twenty; and twenty-five dollars on each store 
in excess of twenty. 

The act adopts a different measure of taxation for 
stores known as chain stores, from that applied to those 
owned and operated as individual units. Evidence was 
offered by the appellee intended to demonstrate that there 
are no substantial or significant differences between the 
business and operation of the two kinds of stores, such 
as would justify the classification, and by the appellants 
to prove the existence of such differences. 

The appellee alleged that he was engaged in selling 
groceries, fresh vegetables and meats, at wholesale 
and retail, in Indianapolis, with a capital investment 
of over $200,000.00, and annual sales of over $1,000,- 
000.00. He operates 225 stores in that city. He 
also alleged that more than 500 persons, firms or cor 
porations are engaged in the operation of two or more 
stores in Indiana. The complaint charged that the 
graduation of the tax per store, according to the num- 
ber of stores under a single ownership and manage 
ment, is based on no real difference between a store 
part of such a group and one individually and sepa- 
rately owned and operated, or between the business 
transacted in them; that the number of stores con 
ducted by one owner has no relation to public health, 
welfare or safety, none to the size of the enterprise 
as a whole, to its capital, its earnings or value, and 
that the classification is arbitrary and unreasonable 
and deprives him of property without due process, 
and denies to him the equal protection of the laws. 

In the Supreme Court the appellants did not 
press the contention made in the district court that 
the statute was a valid exercise of the police power, 
but stood only on the ground that it was a valid classi 
fication which the legislature could make in prescrib- 
ing an occupation tax. 

The appellee’s proof, as summarized by Mr. Jus- 
tice Roperts, shows the operation and effect of the 
tax as applied here. 

In addition to the facts averred in the bill, above set 
forth, the appellee offered uncontradicted evidence on 
the following points. Of the retail stores of the country 
approximately sixty-three per cent. are independent or 
community stores, sixteen per cent. are department stores, 
twelve per cent. are chain stores, and four per cent. are 
mail-order houses. ‘Several department stores in In 
dianapolis doing a much larger business than the appellee 
pay a tax of only $3 as contrasted with his tax of $5,443, 
although their business is highly competitive with that 
of chain stores Persons owning a greater number of 
stores, and with more money invested, in a business simi 
lar to that of appellee, but having only one store in 
Indiana, pay $3 because they have but one store in the 
State. Large numbers of stores independently owned 
and controlled are members of associations or “volun 
tary chains” under which cooperative buying is conducted 
for the group, but each of them is required to pay a 
license fee of only $3. The mere addition of a new unit 
or store to an existing chain of stores does not increase 
the sales more than arithmetically. The additional unit 
has its own expenses, and the volume of sales of the 
former stores in the chain, to which it constitutes an 
addition, is not increased by adding it 

The appellants presented evidence to show that 
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il or greater v eq 
g as much or mor yu producing as much 
re income evidence further shows that a 
perative volunteer uin” consisting of several hun- 
stores in Ind 2 paying an annual license fee of 
$3 each, operates under an associa called the 
pendent Grocer Alliance. The association carries 
operative bu and advertising for the benefit 
e members of t group; and it seems clear that as 
st, if not all idvantages said to be enjoyed 
the chain stores t volunteer cooperative group oc- 

es a position t jality 
These are obvious and flagrant discriminations which 
upon the act t ear stamp of unconstitutionality, 
ess the differes relied upon are germane to, and 
nably sufficient substance to sustain, the proposed 
sition of lice fees of such unequal amounts upon 


fferent persons wing identical occupations. 

[The advantages urged as distinguishing chain 
res from other stores were then adverted to. These, 
ht entirely insufficient to justify 

the operation of the statute, 


ver, were thot 
discrimination 


they seemed to arise from the size of the en- 
prise, rather than from the number of units in it. 
emphasize this aspect of the case Mr. JUSTICE 
HERLAND referred specifically to testimony in the 
rd 

But the effect of this enumeration of supposed ad- 
untages is complete swept away by the testimony of 


ross-examination, which stands 
it dispute, that they are not con- 


Salm witness 
yon the record witl 


ned to the chain stores, but are enjoyed as well by 
h of the favored taxpayers as are engaged in large 
isiness, whether in a single establishment or in many 
tablishments 
“Every advantage that I have spoken of as relating 
the chain grou that which inheres, primarily, in 
lume and management without respect to whether it 
involved in a group or in a single store. Good 
management makes’ for volume and volume makes for 
the possibility of making or acquiring more capital, and 
more capital make r the possibility of employing the 
highest grade of rts, so that there is nstant in 
tercommunication or 1 lving I would find the same 
idvantage adhering 1 large department store over a 
mall one. Every lity that I have enumerated as 
ing to the manner of organization relates itself, pri- 
marily, to there beir 1 sufficient capital structure and 
volume of business to permit it to be carried on and I 
would add manage t in that it is an essential part 


that it does not relate itself to the form 
whether they are administering fifty or 
tering one stort 


fact that it is administering multiplely 











has thing to do with it, but it is the 
fact that it is ad tering a large business that de- 
velops the situation that you have referred to? 

“A. That is true But I might add that the man- 
agement of a large number of stores may contribute to 
the more rapid increases in the size 

“QO. Just as the manager of a large unit store, with 
many department develop the ability to strengthen 
and enlarge tl € partments 

“A. Yes 

‘QO. And the em would be identical, wouldn't it 
in the case of M r Gimbel—or, taking it locally, in 
connection with A r Block 

“A. Yes, Iw y the problem would be the same. 
There is no differer in the functions that are per- 
formed here—the functiot f retailing.” 

It thus app that the advantages attributed to 
the chain store lie not in the fact that it is one of a 
number of store r the same gement, super- 
vision or owners! t in the fact it is one of 
the parts of a / NESS 

In other wor t advantages relied upon arise 
from the agegregat e of the entire business, and not 
from the number of parts into whi it is divided. For 
the want of a va ground upon which to stand, there- 
fore, the classifica should fall, because it is made to 
depend not upor r value or character, amount of 


capital invested or me received, but upon the mere 





circumstance—wholly irrelevant so far as any of the 
advantages claimed are concerned—that the business of 
one is carried on under many roofs, and that of the other 
under one only. Reduced to this single detail of dif- 
ference, what fairly conceivable reason is there in the 
policies or objects of taxation which gives countenance 
to the requirements that the former shall make an annual 
contribution to the revenues of the state eighteen hun- 
dred times as much as the latter? A classification com- 
parable in principle would be to make the amount of an 
income tax depend upon the number of sources from 
which the income is derived, without regard to the 
character of the sources or the amount of the income 
itself. 

Since the supposed differences thus are reduced to 
the one of number only, and, since that turns out to 
be irrelevant and wholly without substance, it follows 
that the act is a “clear and hostile discrimination” against 
a selected body of taxpayers, Bell’s Gap R’d Co. v. Penn- 
sylvania, 134 U. S, 232, 237—a mere subterfuge by 
which the members of one group of taxpayers are un- 
equally burdened for the benefit of the members of other 
groups similarly circumstanced. All of which is to say 
that the legislature has misapplied its power to classify 
with the result of reaching an end forbidden by the Four- 
teenth Amendment. 

After reference to decided cases to support the 
view that the differences relied upon are insufficient 
to justify the discrimination, Mr. Justice SUTHER- 
LAND commented briefly on some of the cases cited in 
the majority opinion, saying, in part: 

A large number of decisions are cited in support of 
the act. They, as well as those cited above, demonstrate 
the impossibility of stating precisely or categorically the dis- 
tinction between such statutes as fall within, and such 
as fall without, the ban of the Constitution. The decisions 
have depended not only upon the varying facts which 
constituted the background for the particular legislation 
under consideration, but also, to some extent, upon the 
point of view of the courts or judges who have been 
called upon to deal with the question. Some of the cases 
press to the limit fixed by the Constitution; and that 
fact, while affording no ground for objection to the 
cases themselves, admonishes us to use caution in applying 
them to other sets of substantially dissimilar circum- 
stances, lest, by doing so, we pass into the forbidden ter- 
ritory which lies wholly beyond the verge. I am unable 
to discover in any of the prior decisions of this court, 
including those cited, anything, which in the light of the 
facts and circumstances herein set forth, lends support 
to the claim of validity for the classification here under 
consideration. To attempt an extended review of the 
cases thought to do so is not necessary. It will be enough 
to refer to those which seem to be regarded as most 
strongly in point. 

Following a review of those cases, in which cer- 

tain aspects were emphasized to distinguish them, the 
opinion was concluded as follows: 


It may be that here the maximum tax of $25 for 
each store, while relatively high, is not, if considered 
by itself, excessive; but to sustain it will open the door 
of opportunity to the state to increase the amount to 
an oppressive extent. This court frequently has said, 
and it cannot be too often repeated in cases of this char- 
acter, that the power of tax is the power to destroy; 
and this constitutes a reason why that power, however 
moderately exercised in given instances, should be jeal- 
ously confined to the limits set by the Constitution. 
Compare Knowlton v. Moore, 178 U. S. 41, 60. In 
Veasie Bank vy. Fenno, 8 Wall. 533, a tax of ten per cent. 
imposed on the notes of state banks was upheld, al- 
though it “drove out of existence every state bank of 
circulation within a year or two after its passage,” Loan 
Association v. opeka, 20 Wall. 655, 663-664. In the 
face of this decision, and others which might be cited, 
there does not seem to be any sure comfort in the sug- 
gestion, sometimes made, that this court may be expected 
to intervene whenever the tax reaches the point of de- 
struction. 

The case was argued by Messrs. Joseph W. 

Hutchinson and George W. Hufsmith for the ap- 
pellants, and by Messrs. William H. Thompson and 


Martin A. Schenck for the appellee. 
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Ire Hardin, President, Mutual 
t Life Insur mpany, N« rk, N. J. 
tement I ng the \ k of the Ameri- 
Law Institute William Draper Lewis, Direc- 
| SECTIONS 
Comparati l Bureau, William M. Smith- 
Philadelp! 
Confere Ass t Delegates, 
y S. Knig nbury, Pa 
Criminal I nd Criminology, Justin Miller, 
ke University ] School, Durham, N. C. 
Judicial Sectio rie L. Phillips, Albuquerque, 
Mexico 
Legal Educat ind Admissions to the Bar, 
oe HL Smitl It Lake Citv. Utah 
Mineral | I. Ke Butte, Mont 
Patent, 7 nd Copyright Law 
rles H. H *hiladelphia, P 
Public Utilit William L. Ransom, New 
k, N. 
Nat ( f ( ssioners on Uni 
State I Vm. M. Hargest, Harrisburg, Pa 


Thursday Evening, September 17, at 8:30 O'clock 


Hau nicipal Aud rium 

\ ares | : DD Herridg t! ( anadian 
ster t ~ 

Addre t Fernand | e! Batonnier 
Ord: ts a la Cour \ppel de Paris 
IR ¢ i } it 

Electior f ral and Local Councils. 

10 P. M ent’s Recept Chalfonte 


addon Hall 
Friday Morning, September 18, at 10 O'clock 


udil un 


| oe 

\meri ship, F Dumont Smith, 
utch n, Kar 

Internat I James Br vn Scott, Wash- 
eton, D. C 

Remova { ent Lie Real Estate, 
hn T. Ricl ivo, Il 

Jurisprude: nd Law Reform, Paul How 
1, Cleveland hio 

Federal 7 n, Hugh Satterlee, New York 





PROGRAM OF THE FIFTY-FOURTH ANNUAL 
MEETING 


Judicial Salaries, A. B. Andrews, Raleigh, N. C. 

Admiralty and Maritime Law, Charles R. Hic- 
kox, New York, N. Y. 

Commerce, Rush Butler, Chicago, II. 

Commercial Law pee Bankruptcy, Jacob M. 
Lashly, St. Louis, Mo. 

Publicity, Rel H. Eckert. Chicago, Il. 

Memorials, William P. MacCracken, Jr., Wash- 
ington, D, C 
Friday Afternoon, September 18, at 2:30 O'clock 

Ball Room Municipal Auditorium 
REPORT OF COMMITTEES 

Aeronautical Law, George B. Logan, St. Louis, 
Mo. 

Communications, Louis G. 
ton, D. C 

(The Chairmen of the two committees last 
mentioned will supplement their respective reports 
by a summary or explanation of the present status 
of the development of the law on these subjects.) 

Professional Ethics and Grievances, Thomas 
Francis Howe, Chicago, III. 

Supplements to Canons of Professional Ethics, 
Edward A. Harriman, Washington, D. C. 

Unauthorized Practice of the Law, John G 
Jackson, New York, N. Y. 

Practice of Law in District of Columbia, Wil- 
liam C. Sullivan, Washington, D. C. 

Friday Evening, September 18, at 8:30 O’clock 
Ball Room Municipal Auditorium 

Address by Sir Lynden Macassey, K.B.E., K.C 
Leader of the Parliamentary Bar, Bencher of Mid 
dle Temple, London. 

Response for American Bar Association. 


Caldwell, Washing- 


Saturday Morning, September 19, at 10 O’clock 
Ball Room Municipal Auditorium 
Uniform Judicial Procedure, Nathan Wm. Mac 
Chesney, Chicago, III. 
Insurance Law, 
Mich 
Legal 1 Work, Reginald Heber Smith, Bos- 
ton, Mass. 
Change of Date of Presidential Inauguration, 
Levi Cooke, Washington, D. C. 
Noteworthy Changes in Statute Law, Joseph 
P. Chamberlain, New York, N. Y. 
Award of American Bar Association Medal. 
Nomination and Election of Officers. 
Miscellaneous Business. 
Adjournment sine die. 
Saturday Evening, September 19, at 7 O'clock 
Annual Dinner of the Association at the Tray 
more Hotel 


Merritt U. Hayden, Detroit, 


Entertainment 


The New Jersey State Bar Association and the 
Atlantic County Bar Association are arranging a 
varied program of entertainment for visitors and 
members, further details of which will be contained 
in Final Program. Facilities for selecting enter 
tainment preferred, will be provided at Head- 
quarters 


—— 
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Tentative Programs of Committees, 
Sections and Allied Organizations 


Joint Meeting of the Committee on Professional 
Ethics and Grievances and the Committee 
on Unauthorized Practice of the Law, 
Municipal Auditorium 


Wednesday, September 16, 10:00 A. M. 


The subject for discussion at the morning ses 
sion will be: 

“Is it proper for a Judge, whose term of office 
will not expire for several years, to continue to 
hold his judicial office after becoming a candidate 
for a non-judicial office? Does such a situation 
require either his resignation or the suspension of 
his judicial activities during the campaign?” 

The speakers will be: 

Hon, Carrington T. Marshall, Chief Justice of 
the Supreme Court of Ohio 

Hon. Ira E. Robinson, of the Federal Radio 
Commission, formerly Chief Justice of the Supreme 
Court of Appeals of West Virginia. 

William Marshall Bullitt, of the Committee, 
formerly Solicitor General of the United States 

2:00 P. M. 

The afternoon will be devoted to consideration 
of the unauthorized practice of law by lay agencies 
and the relations between such agencies and 
lawyers. The speakers will be: 

“Merrill P. Calloway, Vice-President and head 
of the Trust Department of Guaranty Trust Com- 
pany of New York, formerly a practicing lawyer 

Thomas Francis Howe, Chairman of the Com 
mittee on Professional Ethics and Grievances, who 
will speak on the subject of “What the Bar can 
do to check unauthorized practice.” 

Stanley B. Houck, of the Committee. 

Following these addresses an opportunity will 
be given for an open and informal discussion of 
such ethical subjects as those present may desire 
to present, though it is suggested that the Com 
mittee be informed of their nature sufficiently in 
advance to enable a proper announcement prior to 
the adjournment of the morning session. 


Standing Committee on Communications, Louis G. 
Caldwell, Chairman 
Wednesday, September 16, Municipal Auditorium 
An open meeting for general discussion of sub 
jects covered by report of the Committee. Time 
of meeting to be announced later 


Forty-First Annual Meeting of the National Con- 
ference of Commissioners on Uniform 
State Laws 
Hotel Chalfonte-Haddon Hall, Atlantic City, 
New Jersey 
Tuesday, September 8, to Monday, September 14, 
Inclusive, 1931 
Tuesday, September 8 
Meeting of Executive Committee 
First Session of Conference 
1. Address of Welcome. 


10 A. M. 
2 P.M. 


2 Response Chereto. 
3. Roll Call 
4. Reading of Minutes of Last Meeting. 


5. Announcement of Appointment 
Nominating Committee. 

6. Address of the President. 

7. Report of the Treasurer 

8. Report of the Secretary 

9. Report of the Executive Committ 

10. Reports of Standing and Gens 
Committees 

11. Reports of Sections and Special C 
mittees. 

12. Consideration of Draft of Unife 
Act to Secure Attendance of Ni 
Resident Witnesses in Crimi: 
Cases. 


Wednesday, September 9 


10 A.M. Consideration of Draft of Uniform M 
chanics Lien Act. 
2 P.M. Consideration of Draft of Uniform M 
chanics Lien Act. 
Thursday, September 10 
10 A.M. Consideration of Draft of Unifor 
Principal and Income Act. 
2 P.M. Consideration of Draft of Uniform Ba 
Collection Act. 
Friday, September 11 
10 A.M. Consideration of Draft Uniform Trust 
Receipts Act. 
Consideration of Draft of Uniform Nar 
cotic Drug Act. 
Consideration of Draft of Uniform Ac 
knowledgment of Instruments Act. 
2 P.M. Consideration of Props sed Amendment 
of Uniform Criminal Extradition Act 
+ P.M. Reports of Committees on Memorials 
Saturday, September 12 
10 A. M.—Consideration of Draft of Uniform Act 
Defining “Doing Business” By For 
eign Corporations. 
Consideration of Draft of Uniform Cooy 
erative Marketing Act. 
Monday, September 14 
10 A.M. Consideration of Draft of Uniform Auto 
mobile Liability Security Act. 
Consideration of Draft of Uniform Civi 
Depositions Act. 
Consideration of Draft of Uniform Real 
Property Act. 
2 P.M. Consideration of Draft of Uniform No 


tice of Probate Act 
Consideration of Draft of 

Administration Act. 
Consideration of Draft of Uniform Act 

to Establish Wills Before Death of 

Testator. 
Consideration of Drafts « 

Regarding Evidence. 
Unfinished and New Business 
Adjournment. 


Uniform Trust 


f Uniform Acts 


Comparative Law Bureau 
Wednesday, September 16, Municipal Auditorium 


1 P. M.—Meeting of Council 
2 P. M.—Meeting of Bureau 


A special feature of this program will be a 
celebration of the publication of the translation 
Las Siete Partidas. It is proposed to have 
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hand copies of the book as now being issued 
the Commerce Clearing House. 


Mr. William KixMiller will be present to 

it these books and make a statement in con- 

n with their publication. 

Mr Je hn | Vance of the Law Library of 

Congressional brary, will give a talk on the 

graphy of Partidas and bring with him 
f the various texts as they have been col- 

1 by the Congressional Library. 

In addition, Mr. Henry P. Dart of New 

ans, La., will give a talk upon the part which 

Spanish la played in the jurisprudence 


Conference of Bar Association Delegates 
Sixteenth Annual Meeting, Municipal Auditorium 
Tuesday, September 15, 1931 
Morning Session, 10:00 O’clock 


1 Call of Delegates 
marks by Harry S. Knight, Chairman 
ress by Charles H. Tuttle, New York City: 
“Ethics of Advocacy.” 
nposium 
“Abuses and Remedies of Accident Litigation,” 
ider, Henry S. Drinker, Jr., Philadelphia. 


favor of col sory compensation and insur- 
ance, Frederick S. Kellogg, of Jersey City, N. J. 
inst compul r compensation and insurance, 


Boston, Mass 


Gay Gleasor 


favor of the M ichusetts plan, Frank W. Grin- 
nell, of Boston, Mass 
addresses of from ten to fifteen minutes each 


Discussion (under 5 minute rule). 
ppointment of Nominating Committee 
Afternoon Session, 2:00 O’clock 
eport of Committee on Cooperation between Press 
and Bar, Andrew R. Sherriff, Chairman, Chi- 
cago, IIL. 
eport of Committee on Bar Reorganization, Philip 
J. Wickser, Chairman, Buffalo, N. Y. 
eport of Committee on Judicial Selection, Austin 
V. Cannon, Chairman, Cleveland, Ohio. 
-eport of Committee on Rule-Making Power of the 
Courts, Frank W. Grinnell, Chairman, Boston, 
Mass. 
<eport of Committee on 
Comparative Law, John 
Chairman, Chicago, III 
Report of Committee on State Bar Organization, 
Clarence N. Goodwin, Chairman, Chicago, III. 
teport of Nominating Committee 
lection of Officers 
7:00 P. M. 
Annual Dinner Delegates, Ladies and Guests, in 
Conjunctiotr American Judicature Society, 


Hotel Amba . vine 


International Congress of 
Henry Wigmore, 


Section of Criminal Law and Criminology 
Wednesday, September 16, Municipal Auditorium 
Afternoon Session, 2:00 O’clock 

Report of Chairman and Secretary. 

Report of Committee on Cooperation with the 
American Law Institute, by Howard B. War- 
ren, Chairman, Shreveport, La. 

Report of Committee on Psychiatric Jurisprudence 
by Rollin M. Perkins, Chairman, Iowa City, Ia. 

Report of Committee on Medico-Legal Problems 











by Albert J. Harno, Chairman, Urbana, III. 

Report of Committee on Unlawful Enforcement of 
the Law by Edgar W. Camp, Chairman, Los 
Angeles, Cal. 

Report of Committee on Mercenary Crime by E. D. 
MacDougall, Chairman, Chicago, III. 

Report of Committee on Prisons by James J. Robin- 
son, Chairman, Bloomington, III. 

Address by Thorsten Sellin: “Criminal Statistics.” 

Appointment of Nominating Committee. 

Evening Session, 8:00 O’clock 

Address by Chief Joseph A. Gerk, Chief of Police, 
St. Louis, Missouri, President International As- 
sociation of Chiefs of Police, “Law’s Delays 
"Twixt Arrest and Trial.” 

Address by Bruce Smith, Director, Committee on 
Uniform Crime Records, International Associa- 
tion of Chiefs of Police, “Delegating Police 
Management to Local Jurisdictions.” 

Report. of Nominating Committee. 

Election of Officers. 

Judicial Section 

Wednesday, September 16, Municipal Auditorium 

10:00 A.M. Address of Welcome by Hon. Clar 
ence E. Case, Associate Justice Su 
preme Court of New Jersey. 

Response by Hon. J. M. Grimm, As- 
sociate Justice, Supreme Court of 
Iowa. 

Address, “Co-ordination of the Press 
and the Courts,” by Andrew R. 
Sherriff, Chairman, Committee on 
Co-operation of the Press and the 
Bar, Conference of Delegates, 
American Bar Association. 

Address, “Views of the Publishers 
Regarding the Courts,” by David 
Lawrence, Editor, United States 
Daily. 

Address, “Public Justice and _ the 
Public Press,” by Hon. Eugene 
O’Dunne, Associate Judge, Su- 
preme Bench of Baltimore City. 

Discussion. 

Recess. 

Address, “Probation in the Federal 
Courts,” by Hon. Joel R. Moore, 
Probation Supervisor, Department 
of Justice. 

Consideration of new By-Laws. 

Annual Dinner for Members, Ladies 
and Guests. 


10:15 A. M. 


10:30 A. M 


12:00 Noon. 
12:30 P. M. 
2:00 P.M. 


2:45 P.M. 
7:30 P. M. 


Section of Legal Education and Admissions to the 
Bar 
Wednesday, September 16, Municipal Auditorium 
2:00 P.M. 
Report of the Council to the Section. 
Address by George H. Smith, Chair- 
man. 
Symposium— 
General Subject: “Professional Ethics 
and Their Teaching.” 
Dean John H. Wigmore, “A Law 
School Course on the Profession 
of the Bar.” 
(Other speakers to be announced 
later.) 
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Sessions will be held at 
P. M., each day, and reports « 
tees will be presented and considered. 
At 7:00 P. M., Wednesday, 


will be a dinner for members, lat 


\. M. 
A. M. 
P. M. 
i 
P.M 
P.M 
P.M 


12:30 P. M. 


Conference of Bar Examiners 
Wednesday, September 16, Municipal Auditorium 
10:00 A. M. 


Organization. 

Address of Philip J. Wickser, Chair- 
man of the Committee appointed to 
arrange for the Conference. 

teport of Will Shafroth, Adviser to 
the Council on Legal Education 
and Admissions to the Bar and Ex 
Officio Secretary of the Committee to 
Arrange for the Conference. 

Addresses by Dean Herbert F. Good- 

rich, of the School of Law of the 
University of Pennsylvania, George 
H. Smith, Chairman of the Section 
of Legal Education and Admis- 
sions to the Bar, and others. 

Informal Luncheon 

An afternoon devoted to 

round-table discussions on subjects 
of interest to Bar Examiners, will 
be held at an hour to be announced 
later. 


ool 
A 


session 


Mineral Law Section 


Wednesday, September 16, Municipal Auditorium 
‘00 


Call to Order by the Chairman 

Reading of Minutes. 

Disposition of routine matters. 

\ppointment of Nominating 
mittee 

Address by Frank H 
New York City, Chairman of the 
Board of the American Smelting & 
Refining Company, on the subject 
of “The Silver Situation.” 

Report of Nominating Committee. 

Report of Conservation Committee of 
Nine Walter F. Dodd, Chicago, 
[1] 

\ddress by James G 
York, on the 

( i] 


Com 


srownell of 


Stanley, of New 
subject, “The Drama 
Calling for 


ot the 


lederal 


Industry 
Regulation.” 
\ddress by Rush C. Butler, of Chi 
cago, on the subject, “The Federal 

Anti-Trust Situation.” 
Address by Cicero I. Murray, Chair 
Advisory 


man of the 
Committee on Petroleum Conserva 
t “The Inter- 


i 
state Compact in Relation to Pet 


Governors’ 


on, on the subject, 


roleum Conservation.” 

Address by Mr. James D. Francis, 
Vice-President of Island Creek Coal 
Company and Pond Creek Poca 
hontas Company, on the subject, 
“Coal.” 


General discussion 


Section of Patent, Trade-Mark and Copyright Law 
Tuesday and Wednesday, September 15 and 16, 


Municipal Auditorium 
10:00 A. M. and 2:00 


f the Section commit- 


September 16, there 
lies and guests. 






Section of Public Utility Law 
Tuesday and Wednesday, September 15 and 16, 19 


9:00 A. M 


10:00 A. M 


12:30 P.M 
2:18 P.M 


5:00 P. M. 


10:00 A.M 





Municipal Auditorium 





Meeting of the Council of the Sect 
of Public Utility Law. Hotel 
bassador. 

Opening Session: Chairman, W 
liam L. Ransom, presiding 

Address of Greeting Joseph 
Autenrieth, President of the Bo 
of Utility Commissioners of t 
State of New Jersey 

4 1? ] ‘ \ 


Response: Frank A 
York. 

\ddress of Chairman of the Sect 
William L. Ransom 

Report of Standing Committee as t 
Developments During the Pa 
Year in the Law Affecting 
Utilities. John F. MacLane 
New York, Chairman; Commis 
sioner David E. Lilienthal of W: 
consin, Secretary. 

Report of Special Committee on Im 
provements in the Procedure 
Public Utility Litigation. Pr 
George G. Bogert of the Universit 
of Chicago Law School 


fesso1 


, Chairman 


Discussion of Addresses and Com 
mittee Reports, to be opened b 
George R. Grant, of Massachusetts 

Adjournment. 

Second Session: 

Address: Hon. Albert C. Ritchie 


Governor of the Stat Marvland 
Report of the Special Committee on 
the Boundaries Between State and 
Federal Regulation of Public Utili 


ties. George E. Roberts of New 
York, Chairman. 
Report of the Special Lom ttee on 


The Law of the Accounting Regu- 
lations Prescribed by 
thority. Carl D. Jackson of 
York, Chairman 

Discussion of the Add: 
ports, to be open Commis 
sioner Henry D. W< of the Mass 
Dep't. of Public Ut tres 

New Business. 

Adjournment. 

Wednesday, September 16 

Third Session: 

\ddress: Hon. M R. Maltbie, 
Chairman of the ul Service 
Commission of the State of New 
York. 


service 


Subject ‘Are the Publi 
Commiss ial 
Bodies ?” 

Address: William ] Don 
New York, formerly Assistant At 
torney General of the United States 
and Counsel to the New York State 


f 
Ovan Ol 


Commission on Revision of the 
Public Service Law 
Report of the Special Committee on 
the Boundaries Between Regula- 


tion and Management, in the Law 





_ 
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of Public Utilities. Kenneth F. 
Burgess of Chicago, Chairman. 

t of the Special Committee on 
the Law of Valuing Public Utility 
Property Taken in the Exercise of 
En t Domain. John H. Lewin, 
people’s counsel of the Maryland 


? 


Public Service Commission, Chair- 
ma 
Rep f the Nominating Committee 
and Election of Officers. 
Discu n of Addresses and Reports, 
opened by Nathaniel P. 


Guernsey, of New York 
New Business. 
Adjournment. 

Golf Play at the Sea View Golf Club, 
Absecon, New Jersey. (Foursomes 
will be arranged; the ladies may 
spend the afternoon at the Club 
with bridge or putting.) 

00 P.M. Annual Dinner of the Section of Pub- 

lic Utility Law, Sea View Golf 
Club, Absecon. Ladies may be in- 
vited, and there will be dancing. 
Address: “Some Impressions of the 
Preparation and Presentation of 
Public Utility Litigation Before 
\ppellate Courts.” Hon. Freder- 
ick E. Crane, Judge of the Court 
of Appeals of the State of New 
York 
National Association of Attorneys-General 
Municipal Auditorium 
Tuesday and Wednesday, September 15 and 16, 1931 
Tuesday, September 15 


30 P. M. 





10:00 A.M. Address of Welcome, William A. 
Stevens, Attorney General of New 
Je rsey 
Response, Reuben Satterthwaite, Jr., 
Attorney General of Delaware. 
President’s Address, William O. Wil- 
son, Former Attorney General of 
Wyoming. 
Address, Charles A. Boston, Presi- 
dent American Bar Association. 
2:30 P.M. General Discussion. 


Address, “Taxation,” Earl F. Wisdon, 
Assistant Attorney General of 
lowa. 

Address, Hon. Thomas D. Thacher, 
Solicitor General of the United 


Address, “Problems in Water,” 
George P. Parker, Attorney Gen- 
eral of Utah. 
Wednesday, September 16 
10:00 A. M.—Address, “Efficiency in Government,” 
Clement F. Robinson, Attorney 
General of Maine. 
Address, “Relation of Attorney Gen- 
ff Officers and Citizens,” 
James M. Ogden, Attorney General 
of Indiana. 
Address (Subject to be announced 
* later), Henry Benson, Attorney 
General of Minnesota. 


eral ¢ 





Appointment of Nominating Com- 
mittee. 
2:30 P.M. Report of Nominating Committee. 
Election of Officers. 
Adjournment. 


The National Conference of Judicial Councils 

The second annual meeting of the National 
Conference of Judicial Councils will be held at 
\tlantic City, September 15th, 1931, at 10 A. M. 

This organization is composed of all members 
and former members of the various Judicial Coun- 
cils. At present, in addition to the Federal Con- 
ference of Senior Circuit Judges, there are nine- 
teen Judicial Councils, these being established in 
the following States: California, Connecticut, 
Idaho, Illinois, Kansas, Kentucky, Maryland, 
Massachusetts, Michigan, New Jersey, North 
Carolina, North Dakota, Ohio, Pennsylvania, 
Rhode Island, Texas, Virginia, Washington, and 
Wisconsin. 

The program for the meeting is as follows: 

Annual Address by Chairman, Hon. Harry 
A. Hollzer, U. S. District Judge, Southern District 
of California, formerly Research Director of Cali- 
fornia Judicial Council. 

“How the Cleveland Judges Solved the Prob- 
lem of Administering Justice,’ Hon. Homer G. 
Powell, Chief Justice Court of Common Pleas, 
Cleveland, Ohio. 

“Trial Calendar Systems”—Discussions by: Hon. 
Alfred A. Wheat, Chief Justice Supreme Court, 
District of Columbia. 

Hon. Ira W. Jayne, Presiding Judge, Circuit 
Court, Detroit, Michigan. 

Harry D. Nims, Esq., of the New York Bar. 

Review of the Work of Judicial Councils Dur- 
ing the Past Year, Joseph G. Shapiro, Esq., Mem- 
ber of Connecticut Judicial Council. 

Election of officers. 

Members of the Bench and Bar are invited to 
attend these sessions. 

The officers of the National Conference of 
Judicial Councils consist of Hon. Harry A. Hollzer, 
of California, Chairman; Hon. James W. McClen- 
don, of Texas, Vice-Chairman; Prof. Edson R. 
Sunderland, of Michigan, Secretary, who, together 
with: Professor Charles E. Clark of Connecticut, 
F. W. Grinnell, Esq., of Massachusetts, and Judge 
J. C. Ruppenthal of Kansas constitute the Execu- 
tive Committee of the Conference. 


Meetings of Alumni Associations and Legal 
Fraternities 

The following Law School Alumni Associa- 
tions will hold Luncheon meetings in Atlantic City 
on Friday, September 18, at 12:30 P. M. Places of 
the various meetings will be announced in final 
Program. 

University of Chicago Law School Alumni; 

Columbia Law School Alumni; 

Cornell Law School Association ; 

Harvard Law School Alumni; 

University of lowa Law School Alumni; 

Michigan University Law School Alumni; 

Northwestern University Law School Alumni; 

University of Pennsylvania, Society of the Alumni 
of the Law Department; 

(Continued on page 611) 











ARRANGEMENTS FOR FIFTY-FOURTH ANNUAI 
MEETING 





To Be Held at Atlantic City, N. J., on Thursday, Friday and Saturday, 
September 17, 18 and 19, 1931 





EADQUARTERS: Atlantic City Municipal 

Auditorium. This auditorium is the finest 

building of its kind in the United States. It 
will be used for general headquarters purposes, 
including registration, meetings of Sections and 
Committees, and for the general sessions of the 
Association. 

Section meetings will be held on Tuesday and 
Wednesday, September 15 and 16. Further an- 
nouncement is made in this issue of the JouRNAL. 

Because of the excellent facilities afforded by 
the auditorium, headquarters will not be maintained 
at any hotel. Arrangements have been made with 
the Atlantic City hotels to provide adequate ac- 
commodations for the members of the Association 
who will attend the meeting. Reservations in hotels 
listed will be made as usual through the Associa- 
tion’s office. Requests should be addressed to the 
Executive Secretary, 1140 North Dearborn street, 
Chicago, Illinois. The following accommodations 
are available: 

RaTEs BY THE Day 


Rooms with Private Bath 
For 1 Person For 2 Persons 


BOARDWALK HOTELS 


Chalfonte-Haddon Hall....A $ 9.00to$12.00 $16.00 to $22.00 

E 4.00to 8.00 7.00 to 10.00 

Ambassador seul 5.00 to 10.00 8.00 to 12.00 

Traymore ....... A 10.00to 20.00 16.00to 26.00 

E 6.00 to 16.00 8.00 to 18.00 

Marlborough-Blenheim A 10.00to 14.00 16.00to 28.00 

E 6.00 to 10.00 8.00 to 20.00 

BS Tec wacws' Aan : --» 14,00to 18.00 
President .... A 7.00 con ee 

E 4.00 oan 6.00 sack 

Ritz-Carlton on 5.00 to 8.00 7.00 to 16.00 

Shelburne - 5.00 to 7.00 8.00 to 12.00 

Brighton A 8.00 to 12.00 16.00to 24.00 

E 5.00to 9.00 10.00to 18.00 

Knickerbocker A 8.00 to 12.00 12.00to 18.00 

E 4.00to 8.00 6.00 to 10.00 

Chelsea ...... | 8.00 to 11.00 16.00to 20.00 

E 5.00 to 7.00 8.00 to 12.00 

New Belmont ..... 4.00to 7.00 5.00 to 8.00 

ED =. eteneses 2 3.50to 5.00 6.50 to 10.00 

RATES BY THE Day 
AVENUE HOTELS Rooms with Private Bath 

For 1 Person For 2 Persons 

ND Sciatic os A $ 7.00to$ 9.00 $12.00 to $15.00 

Colton Manor A 12.00 to 15.00 

E ke 6.00 to 9.00 

Madison . ai 8.00 ~z 15.00 to 16.00 

E 5.00 “ 9.00 to 10.00 

Ludy A 6.00 to 10.00 9.00 to 16.00 

E 4.00 to 7.00 5.00 to 9.00 

Galen Hall A 7.00to 9.00 12.00to 16.00 

Craig Hall A 7.50to 9.00 11.50to 13.00 

E 3.50to 4.50 4.50to 5.50 

Jefferson A 6.00to 8.00 12.00to 14.00 

E 3.50to 5.00 7.00to 9.00 
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Raleigh oni 6.00to 7.00 12.00to 14 
E 3.50to 4.00 5.00 to 6.00 
Flanders oa 6.00 to 7.00 10.00to 12.0 
Wiltshire A 6.50to 7.50 11.00to 14.00 
E 4.00to 5.50 5.00 to 7.00 
PE wicddtustusnnavnenie A 5.00to 6.00 10.00to 11.0 
E 3.00to 4.00 5.00to 6.00 
Stanton A Pore sth 10.00 to 12.00 
Penn-Atlantic ..E 3.50to 4.00 6.00 to 7.00 
Elberon ja 4.00to 6.00 6.00 to 9.00 
Kentucky - ren 2.50to 3.00 4.50to 5.50 
Glaslyn-Chatham ook 6.00 ss 12.00 = 
Arlington | 6.00to 8.00 10.00to 12.00 
E 4.00to 6.00 6.00 to 8.00 
Monticello eo 6.00to 7.00 11.00to 12.00 
E 3.50to 4.00 5.00 to 6.00 
Lafayette = 7.00to 8.00 12.00to 14.00 
E 3.50to 4.00 6.00 to 7.00 
OE =. scixeckaeoaded E ae 2.50 3.00 to 5.00 
OS ee cone vee 8.00 to 3.50 6.00to 7.00 
Grossman's vedas denvau 9.00 to 11.00 16.00to 18.00 
SN in. igs taal Se cael A 6.00to 8.00 12.00to 14.00 
E 3.50to 6.00 5.00 to 8.00 
New Richmond ........... E 3.50to 4.00 5.00 to 6.00 


11.00 to 12.00 
5.00to 6.00 
12.00 to 14.00 


Devonshire A 6.00 to 7.00 
E 3.50to 4.00 
Eastbourne A 


E 4.00 


, 6.00to 7.00 
RR re A 6.00to 7.00 11.00to 12.0 
E 3.50to 5.00 6.00 to 7.00 
Gerstel’s Lelande .........: A 6.50to 7.00 13.00to 14.00 
E 3.00 to 5.00 5.00 to 7.0 

Cheltenham-Revere . ice 6.00 12.00 

E 2.50 5.00 

Carolina Crest (Continental 

PRD <in-s ks ives 4.00to 5.00 8.00 to 10.00 
Continental ee 4.00to 6.00 7.00 to 8.00 
Maples ..... - —eeee - na 5.00 to 6.00 
Grand Atlantic eer 5.50to 6.50 11.00 to 12.00 
E 3.00to 4.00 6.00to 7.0 
er eee A 5.00 9.00 to 10.00 
E 3.00 4.00 to 5.00 
Delaware City <sencoue 3.00to 4.00 4.00to 5.00 

Louvan ..... oud ina —e 7.00 
Nore: In the list of hotels A stands for the American 


Plan (with meals), E for the European Plan (without meals). 


In addition to the above hotel rooms, all with 
bath, there are available rooms without bath, which 
rooms will be reserved on request. Rates are, of 
course, somewhat lower on rooms without bath. 

To avoid unnecessary correspondence, members 
are urgently requested to be specific in making re- 
quests for reservations, stating hotel desired, num 
ber of rooms required, names of persons who will 
occupy the same, rate, whether European or Amer- 
ican plan, and arrival date, including definite infor- 
mation as to whether such arrival will be in the 
morning or evening. 

Reservations should be made as early as pos- 
sible. 
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ATLANTIC CITY 


j 


Apollo 
Arlington 
Brighton 


Carolina Crest 17 


Chalfonte- 


Haddon Hall 15 


Cheltenham- 
Revere 
Chelsea 
Clarendon 
Colton Manor 
Continental 
Craig Hall 
Delaware City 


Dennis 
Devonshire 
Eastbourne 
Elberon 
Flanders 
Franklin 
Fredonia 
Galen Hall 
Gerstel’s Lelande 
Glaslyn-Chatham 
Grand Atlantic 
Grossman's 
Jefferson 
Kentucky 
Knickerbocker 
Lafayette 
Louvan 
Lady 
Madison 
Maples 
Marlborough- 
Blenheim 
Miller Cottage 
Monticello 
Morton 
New Belmont 
New Richmond 
Penn- Atlantic 
Plaza 
President 
Raleigh 
Ritz-Carlton 
St. James 
Shelbourne 
Stanton 
Sterling 
Thurber 
Traymore 
Trexler 


Wiltshire 
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Program of the 


Fraternities 
ity on Friday, 
inner, 6:30 P. M. 
, 6:30 P. M 


Delta Theta Ph 
Phi Delta Phi 





Fifty-fourth Annual Meeting 


t page OY ) 


will 
September 18: 


Phi Alpha Delta; 10 P. M., Smoker and Buffet 
Supper. 

Phi Delta Delta; Breakfast, 8 A. M. 

Sigma Nu Phi; Dinner, 6:30 P. M. 

Kappa Beta Pi; Luncheon. 


Reduced Rates for Atlantic City Meeting 

The Individual Identification Certificate plan 
of securing reduction of 25 per cent for the round 
trip to Atlantic City has been authorized for all 
members and their dependents who desire to at- 
tend the Annual Meeting on September 17, 18, 19, 
or Section Meetings beginning with the Conference 
of Commissioners on Uniform State Laws, on Sep- 
tember 8 The presentation of the certificate 
at any railroad ticket office, regardless of the 
presentation of other such certificates, will enable 
members to secure tickets to Atlantic City and re- 
turn for fare and one-half. These tickets will be on 
sale in the Western States, September 4th to 6th, 
inclusive, and September 10th to 16th, inclusive, and 
in territory not so far removed from Atlantic City 
on or about September 5th and on subsequent dates. 
The ticket purchased will be good for return trip to 
point of origin, returning over the same route 
traveled in going to Atlantic City, provided return 
trip is concluded within the time limit prescribed 
on railroad ticket. 


In addition to the above, round trip fares on 
basis of fare and three fifths have been authorized 
with return limit 30 days from date of sale. 


As summer tourist tickets on a lower basis than 
round trip identification certificate plan fares will 
be in effect from Arizona, California, Idaho, Ne- 
vada, Oregon and Washington, identification cer- 
tificates are not required by members living in those 
states. Tickets on sale daily from May 22 to Sep- 
tember 30, inclusive, with return limit October 31, 


1931. 


Before purchasing tickets members in other 
states should consult their local passenger agent 
concerning the possibility of securing lower rates 
which might be authorized after publication of this 
program. 


Atlantic City Plans Entertainment 
(Continued from Page 604) 

Tuesday, September 15th: Golf, Sailing and 
Fishing, Private Parties. 

Wednesday, September 16th: Afternoon—Re- 
ception and Tea given by the New Jersey State Bar 
Association to the visiting ladies of the Sections, at 
the Social Headquarters, Kenmare Hall, Shelburne 
Hotel. 

Thursday, September 17th: Afternoon — Re- 
ception and Tea for all the visiting ladies at the 
Marlborough-Blenheim Hotel Solariums. 

Friday, September 18th: Ball Room, Audito- 
rium—Production of Gilbert and Sullivan’s “Trial 
by Jury” with an all-star cast, of the Civic Light 
Opera Company under the direction of Milton 
Aborn, followed by dancing to the music of Guy 
Lombardo’s “Royal Canadians” Orchestra. 

Saturday, September 19th: Afternoon—Golf 
Tournament, Fishing and Sailing. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Bi 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 
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Among Recent Books 





R. JUSTICE HOLMES. By Felix Frankfurter. 

1931. New York: Coward-McCann, Inc. Pp 

viii, 241.—The ninetieth birthday of Mr. Justice 
Holmes was an event of more than ordinary signifi- 
cance. The completion of fifty years of distinguished 
judicial service, thirty of it as an Associate Justice of 
the Supreme Court of the United States, in itself 
would have called for expressions of interest and 
appreciation from bench and bar. But the exceptional 
career of Justice Holmes, begun in the high adventure 
of the Civil War, &nd his personality, which ever has 
preserved the characteristics of the soldier and the 
knight, accentuates the widespread interest in the event 
Despite the judicial toga worn for half a century, one 
is always aware of a panache which suggests that great 
gentleman of Dumas’ inspired pages—Athos, Comte de 
la Fére. No one has so eloquently though tersely 
expressed the principles which, until the world war, has 
made the soldier's profession so alluring to mankind, 
as did Justice Holmes in “The Soldier’s Faith.” There 
is unconsciously an autobiographical quality in his 
words. Chief Justice Hughes has spoken of this qual- 
ity, saying, “Devoid of arrogance, but with the just 
pride of a noble nature, he has beneath his judicial 
robe the chivalry of a knight, and sometimes I think 
I can detect the sword.” 

A pioneer in legal historical research, a thinker and 
writer of originality, undeterred by preconceptions or 
conventions ; a leader of thought, with an intellect defy 
ing the paralysing touch of great age, there is no per- 
sonality of commanding position in America today 
whose ninetieth birthday could have attracted so wide 
an interest among all who are moved by the contempla- 
tion of great intellectual attainments and long years of 
fruitful public service. The anniversary was celebrated 
by the Harvard Law Review in dedicating to Holmes 
its March, 1931, number, containing tributes of admira 
tion and esteem by the Chief Justice of the United 
States, the Lord Chancellor and the Attorney General 
of England, and other eminent scholars, including 
Chief Judge Cardozo and the Dean and two professors 
of the Harvard Law School 

The volume under review contains a reprint of 
Chief Judge Cardozo’s article, and contributions by a 
number of other admirers. It is regrettable that Chief 
Justice Hughes’ eloquent tribute in the Law Review 
was not included. Perhaps an explanation of the omis- 
sion may be furnished in his own words: 

“I should not be willing to attempt, in a brief 


ww 
*S 


statement, an estimate of his judicial work. . . Nor 
am I one of those, in exploring that rich garden of 
utility and beauty, with its rare cultivation, who would 





612 


be content merely with culling the roses that bl 
among the thorns of dissent.” 

Most of the writers of the essays in this vol 
were affected with no such scruples Indeed, tl 
appear to have set out with the especial purpose 
gathering for admiration a bouquet of 
sent.” The accompanying roses were merely 





‘To be sure,” says Professor Frankfurter, “som« 
his weightiest utterances are dissenting opinions 

they are dissents that record prophecy and shape his 
tory.” As one reads these essays, one recalls Buffor 
aphorism, “Le style c’est homme.” All of the writers 
yield to the charm of Holmes’s style and dwell as mu 
upon it as upon any of his other attributes or acco 
plishments. Pages are filled with quotations trom his 
writings ; gems of terse, picturesque phrase. One sy! 
pathises with the irresistible urge to quote his wot 


t, although 1 


Even Chief Judge Cardozo yields 


so much as some of the others. He hails Holmes as 
“today for all students of the law and for all students 
of human society the philosopher and the seer, t 


greatest of our age in the domain of jurisprudence a1 
one of the greatest of the ages.” ise i 
coming from one whose work bears so close a reset 
blance to that of the Justice and who himself 1s dai 
mounting higher in the list of the great masters 
\merican jurisprudence and the great luminaries 
the American Bench. 

But after all, beauty of language, years 
a vigorous old age with undimmed sympathy with 
interest in youth and its aspirations, do not quite prov 
the case which these writers maintain. One cannot but 
fancy what Holmes himself would say in criticism of 


these essays of adulation, were he a detached critic 

Mr. Morris Cohen, for example, finds it refresl 
ing “to see Justice Holmes’s complete freedom from 
current cant phrases about liberty and equality, democ 
racy and progress.” “The only liberty that adds t 
the value of Life,” he declares, “is the liberty to do th 
work for which chance or fate had fitted us Mr 
Cohen takes no note of the long struggle ot the humat 
race for liberty, equality, democracy and progress H 
recks not of Magna Charta, the Bill of Rights, th 
Habeas Corpus Act, the Declaration of Independence 
and the Constitution of the United States. To Chiet 
Justice Marshall’s query “Why then are constitutions 
written?” he would answer, in order that their provi 
sions might be refined away or ignored by social philos 
ophers in judicial office. Somewhat the same theory 


inspires John Dewey’s praise of the Justice for having 
favored “giving legislative acts a broader and 
way than has, in repeated instances, ¢ ended itself 
to fell j 


¢ = 
treer iee 


w judges . . ._ becaus e believes that 
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the limit set by the 





social life 
a right to try 
no consideration given in such 
ions deliberately set in consti- 
for the purpose of protecting the life, liberty 


structure of 






the organiz« ymmunity has 


There 
ents to the restrict 






nt 
ents 


yperty of individuals from the effect of certain 
f legislative perimentation. Harold J. Laski 
eround for ext ng the justice in that “he has 
red, as some of his colleagues have failed to 


n Constitution does not for- 


, only that experiment shall 
ler to estal expectation” —whatever that 
ean. Judge Learned Hand apparently interprets 
es as supporting the principle that a law which 


et itself enacted is almost to have behind it 


sure 


yport which is not wholly unreasonable, and, there- 
must not be upset by the Court no matter how 
rary to constituti restriction. Such a principle 
1 be an abdicat the power and the duty of 
uurt to hold v State law passed in defiance of 


stitutional prohibition. Yet in a notable address in 


Holmes himself declared that while “I do not 

the United States would come to an end if we 

uur power to declare an Act of Congress void, I 

ink the Union would be imperiled if we could not 

that declaration for the laws of the several 

5.2 Chief Jud Cardozo, admitting that “ “We 
never forget,’ in Marshall’s mighty phrase, ‘that 

1 constitut " e expounding,’” yet maintains 

“a constitution states or ought to state not rules 

the passing 11 it principles for an expanding 

7 ire.”> But, whether rules or principles, constitu- 
ns designedly do attempt to erect barriers against 

slative invasion of certain rights of personal liberty 

S individual propert ind these provisions will be 


ay decide constitutional cases, 
the mandates or prohibitions 


little worth if courts 
by the applicat 


the written instrument, but by the precepts of a 

porary more prevalent social philosophy. A 
~ reful student of Holmes’s opinions, writing 

ye of the economic and historical studies published 
S Johns Hopkins University, says, 


Imes’s view of the police power 
riticism has been demonstrated 


“That Justice H 
ypen to very seriot 


is ie and again by jority of the Supreme Court. 
a it that it represents influential school of thought 
OV it to be dispute 
tb Chis writer cla less than Professor Frankfurter 
n the passage above 1oted from his contribution to 
' volume under review. He says, “Justice Holmes’s 
es! nions have beet ited in at least one direction. 
s attitude towat hours of labor laws has come to 
anes that of the Supreme Court in practice.’*® The re- 
7 ewer ventures the belief that a careful study of 


Ilmes’s Opinions | show that his greatest title to an 


Mt enduring place istory of American jurispru- 
ina ence is to be found, not in the list of his dissents, 


1 


yf sound well-considered judg- 
ssed the decisions of the Court. 


Hi it in the great volum« 


ents in which he expre 


er erhaps when voicing the common opinion of himself 
nie nd his brethren | lid not give his facile pen and 
tiOf imble wit the fre llowed in dissent, and more 
V1 uotable expressi be found when he is express- 
watt ig his individual ws, or those of a minority group 
= f the justices, than when he speaks for all, or a major- 
Living 
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ity of the Court. But, literary expressions aside, it 
may be doubted whether so great a judge would be 
content to have his title to fame depend upon his record 
as ‘a great dissenter.” 

In the address from which quotation is made 
above, he “Vanity is the most philosophical of 
those feelings that we are taught to despise. For 
vanity recognizes that if a man is in a minority of one, 
we lock him up and therefore longs for an assurance 
from others that one’s work has not been in vain.” 

Sir Frederick Pollock, in his article in the Har- 
vard Law Review, deals with this matter of dissent. 
“Some people seem to think that Mr. Justice Holmes 
is always dissenting.” “Does he really dissent much 
oftener than his learned brethren,” he asks, “or is the 
impression due to the weight rather than the number 
of dissents?’ That he was one of the first to recognize 
in judicial decision that in measuring the restraint 
imposed upon state legislative action by the 14th 
\mendment it was inevitable that a greater flexibility 
should be given to the language of the amendment than 
had been considered admissible in the nineteenth cen- 
tury, may be conceded. He was not alone in that view. 
Without questioning his prescience and the soundness 
of his dissenting opinion in the Lochner case, one may 
find much else on which to predicate his undoubted 
title to fame. It is significant that without exception 
the writers of all the essays in this volume represent 
a school of thought to which, in general, the majority 
of the Supreme Court has been consistently opposed. 
Granting, as Dr. Richardson contends, that that is an 
influential school, it would seem that some represen- 
tation of the other school—to which in many, perhaps 
in most, instances the justice has adhered, should have 
been represented in this work. A great legal scholar, 
a brilliant writer, a gallant gentleman: the great sum 
of Mr. Justice Holmes’s achievements is yet to be cast. 
This volume can hardly be accepted as an appraisal. 
It is a dithyrambic of applause on the part of enthusi- 
astic admirers of a common school of thought. Its 
value is as a memoire pour servir. 

Georce W. WICKERSHAM. 


said, 


Code of Arbitration: Practice and Procedure of 
the American Arbitration Tribunal. By Frances Kellor. 
1931. Chicago: Commerce Clearing House, Inc. Pp. 
284, xxxvi—This is a small and handy volume issued 
by the publishers in cooperation with the American 
Arbitration Association. It has been prepared by the 
first vice-president of the Association, in collaboration 
with several lawyers and lay members of the associa- 
tion’s staff. Its purpose is to facilitate the conduct of 
arbitration proceedings, to give to parties desiring to 
submit controversies to arbitration an outline of the 
procedure, and so much of a statement of the law 
applicable that the practice will be understood by those 
who are to utilize it. In so doing, the American Arbi- 
tration Association is carrying out its purpose to make 
available throughout the country a system of value to 
business men. In addition to the volume itself, there 
is a loose leaf service, published monthly, which gives 
arbitration news, court decisions and tribunal practice. 
This latter is helpful to a wide constituency. It gives 
up-to-date information of the extending field of arbi- 
tration laws throughout the country, as well as refer- 
ences to leading decisions throwing light upon various 
phases of the law. 

Thus we learn that in the ladies’ garment industry 
during 1930 nearly six hundred disputes arising 
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between members of the Merchants Ladies’ Garment 
Association or between members and retail customers 
or the mills supplying materials, were amicably adjusted 
by conference, and resort to formal arbitration pro- 
ceedings was necessary in but a few cases. The annual 
report of the Silk Association of America for 1930- 
1931 shows an increase of 100% in the arbitration 
services of that association. The cases totaled ninety- 
one and involved nearly two million dollars. This asso- 
ciation adopted arbitrational machinery in 1898 and has 
continued it ever since. We learn, also, that in a recent 
-ase submitted to arbitration in London, involving sev- 
eral million dollars, the cost was estimated to be 
£70,000, or $350,000; that the fee of the third arbi- 
trator, or umpire, was said to be 10,000 guineas. By 
contrast, the American Arbitration Tribunal reports 
that it recently arbitrated a case involving two million 
dollars, the board of arbitrators consisting of five lead- 
ing New York business men, and that the proceedings 
were disposed of in nine hearings, with a total cost to 
each party, transcripts of the testimony, 
slightly in excess of $950 

It is by inducing prominent business men to 
serve as arbitrators, without compensation, that this 
tribunal performs its most signal service. But, in 
addition to that, the experience with which its staff 
supervises the conduct of arbitration proceedings 
prevents the occurrence of many errors that might 
otherwise arise Reading of the with its 
numerous cautionary vindicates the judg- 
ment of those who believe that, unless properly 
supervised, this new piece of legal machinery—like 
any other piece of legal machinery in the hands of 
the inexpert—can cause a great deal of trouble. At 
the meeting of the International Law Association, 
held at New York, September, 1930, Mr. Charles 
L. Bernheimer, recognized as the leader in 
the movement for commercial arbitration, said: 
experience has shown us that if arbitrations 
are conducted without institutional background 
they are apt to run wild. They are deprived of the 
standing that such arbitrations are 
conducted under the rules of the arbitrators in the 
United States, of which we have in this country 
many, and there are many abroad. . . Arbitrators 
who are trained in the law, who are connected with 
such an institution as some of those that I have 
mentioned, known what they should do. But if the 
arbitration is conducted otherwise it is likely to go 
astray. ...° 

We learn also from the Arbitration Service that, 
with the signing by the Governor of Ohio on April 
25th last of the Ohio Arbitration Act, Ohio becomes 
the twelfth state to adopt a modern arbitration law. 

The imposing list of directors of the American 
Arbitration Association, which includes the President 
of the United States, the Chief Justice of the United 
States, the Honorable Newton D. Baker and interna- 
tional business men and lawyers, indicates how wide- 
spread is the sentiment in favor of using this method 
of determining commercial controversy. From _ the 
prefatory note we learn that the tribunal offers facili- 
ties for arbitration in more than 1,700 cities and towns 
in the United States and offers a panel of approxi- 
mately 7,000 qualified persons from which arbitrators 
may be chosen, without cost to the parties. The expe 
dition with which proceedings are conducted, the low 


ino 
Litiy’ 


inclu 


code, 


notes, 


long 


1 
comes wnen 


cost and the secrecy are some of the advantag: 
this little volume. During the 
ration of the tribunal ending Deceml 


iC 
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are accented in 
of the Of 

1930, 2,254 tribut 
which 1,091 were carried through to awards, wl 
the remainder the parties voluntarily eff 
ment or 


cases were submitted to the 


ected a s 
withdrew the controversy before the 
1,091 ha 
4 » ~1 
IS attack 


l as partic 5 


was made. In but six instances out of 
awards been made the subject of seri 

courts. Nearly 4,500 persons appear 
what will be of far more interest perhaps, about 50) 


attorneys appeared on behalf of clients before th 














bunal. On this subject the authors say: 

“Perhaps the most severe test has been that applied | 
torneys for the parties. As indicated, about 500 attorn 
practiced arbitration under the Arbitration Rules. Thes« 
are accustomed to the methods of litigation and to wat 
every opportunity for upsetting a decisior ild it go ag 
their client and should an opportunity for appeal to the 
be offered. While many practical questions have been 1 
during the proceedings and resolved a ling to the 
knowledge ther available, the fact, neverthe emains ti 
but six cases have the attorneys appealed t he higher 
to upset the award. Nor have they sought to turn the art 
tion proceeding into one where the spirit of litigation 1 
On the contrary, with few exceptions, they have contril 
generously of their time in serving as arbitrators or as 
ants on important questions of law. The tion of att 
neys in the proceedings, through their arguments and br 
and through their services as arbitrators greatl pr 
the procedure.” 

The main volume covers matters dealing with 
making of the submission, the methods for proceed 
under the arbitration agreement, the choosing of ar 
trators, the arrangements for the hearing, the proce: 
ings during the hearing, the making of the award, t 
methods of satisfying the award. The appendices ce 
tain the arbitration rules governing the tribunal. su 
gestions for the guidance of arbitrators, standard ar! 
tration clauses, the United States arbitration act, tl 
New York arbitration law, a list of other arbitrati 
statutes, a digest of cases, and f It is a vet 
handy little volume, which should prove increasing 
valuable with the supplementary in ition contain¢ 
in the monthly loose-leaf servic¢ es not purport 
to be a complete law book on the subject and should 
not be tested by the standards which we apply 
re viewing a legal text-book 

Jutius Henry CouHeENn. 

New York City 

Marriage and the Civic Right f Women. B 
Sophonisba P. Breckinridge. 1931. Chicago> Univer 
sity of Chicago Press. Pp. xi, 158.—In Marriage an 
the Civic Rights of Women, which forms No. 13 of th 





Social Service Monographs of the University of Chi 
cago (1931) Miss Sophonisba P. Breckinridge present 
lomicile an 
citizenship of women as affected by marriage. Thoug] 
I lifed by that o 


an interesting study of the issues of the 


under the legislation of 1922, as modified by 

1930, the United States has proceeded far on the patl 

of dissociating nationality from being affected by mar 

riage, the position cannot be regarded as wholly satis 
“t while the author warmly sympathizes 

with the doctrine that a woman sh | 


fac tory, and, 


, , 
re compellec 


to change her nationality by marriage, her investiga 
tions as a social worker have shown that there are real 
defects in the existing legislatio1 It is in fact con- 


sciousness of the difficulties of the position which si 
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ised English legislation to hesitate to follow 
rican examp! 

e is of course no question of the justice of 

le that th ality of women should be 

is rega l and nationality alike, but 

y clear that 1 gnition can be accorded only 

it is not mpatible with the nature of 

It is at this point that the difficulties arise. 

s in the gislation of the U. S. S. R., 

ve iS a mere ntractual relation which either 

in determine at pleasure, it can well be argued 

ty in rega lomicil or nationality is need 


rs entirely where, as is still 


osition alite 





e il urriage is regarded as a per- 
rel ich only the action of the State 
min 1 case the idea that the parties 
e distinct Is is impossible Hence Eng- 
definitely lemore and more emphatically 

t years, 1! s that the wife cannot in any case 
domicil other than that of her husband, as may 
from the « ms in the House of Lords in 
v. Ad) rator of Austrian Property. 

| A. C. 641. It may indeed be taken now that 
ion from this rule can only be brought about 
slation and 1 he action of the Courts. The 
nt view in the United States is doubtless due in 


spect in which marriage is re- 
as shown by the facilities pro- 
for divore: Hence it is easy to understand that 
in decisions of the Courts 
e acquisition of a separate 
for purposes of divorce. 
ts have hesitated to go further 
the rule that a wife may claim a sep- 
lentl j facto termination 
easy to see how 


to the different 


in many ot 


is abundant authority 
e possibility tl 
l by a desert l wife 
he American (¢ 
lay down 
lependently of a de 


Nor is it 


- : | 
domicil i 


e marriage relation 


an be allowed consistently with the theory of 
iage as a permanent relation involving the right 
nyoyment of tl society of the spouse. Socio- 
illy it seems far better that provision should be 


for the dissol of a marri than that the 


ig¢ 


should provide the wife obtaining a domicil in 

place independently of her husband, while both 
still to be bound by the marriage tie. There are, 
ourse, real diff lIties involved in the recognition 
the husband’s ht to change his domicil without 
issent of the wil is iS pe rmitted without reserve 
English law, and it may well be that restriction on 
right by legislation is requisite, but this aspect of 


is not developed in the monograph 

nationality presents less difficulty 
of English and of American 
vate law, bec nationality is not the basis of 
tus in these systems, and, so long as there is unity 
domicil, complex issues of succession and of rights 


matter 
The questior 

m the point of 
} LLIS€ 


view 


tween spouses do not normally arise. Moreover, the 
glo-American doctrine, which ascribes nationality to 
persons born on the national territory, makes the 


sition of children 1 
nce adduced by Miss Breckinri 
it there is no ad 


\lerately simple. But the evi- 
lge suggests strongly 
uve to be attained by the difficul- 


s now placed in the way of alien-born women in 
quiring Ameri tionality, either for the women 
emselves or for the State. If a husband qualifies to 
ecome a citizen and his wife desires to share in the 
itizenship of her husband, it is difficult to see that the 
uuntry would lose in any way through the grant, at 
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ation, of her desire, and 
by conceding a similar 


Iministr 


eminist objections might be met 





rule in favor of the husband in the case of a wife first 
qualifying for citizenship. 
A. BERRIEDALE KEITH. 
University of Edinburgh. 
Interstate Transmission of Electric Power: A 
Study in the Conflict of State and Federal Jurisdictions. 


$y Hugh Langdon Elsbree. 1931. Cambridge: Har- 
vard University Press. Pp. xiv, 212.—This little 


volume in the Harvard Political Studies contains a 
painstaking and very informative investigation of the 
difficulties met with when our dual system of govern- 
ment is confronted with a new problem that in many 
of its phases is neither local nor national, but a puzzling 
mixture of the two for which our dual system was 
never made. At first it was supposed that not more 
than four per cent of the commerce in electric power 
transmission was interstate, and some claimed that this 
was too trifling for serious consideration. Already it 
seems to be shown that at least fifteen per cent is inter- 
state. The Supreme Court has decided that the whol- 
saling of this power to state retail electric companies is 
entirely beyond state control as to rates. This is only 
one of many problems with which the state laws do 
not, often cannot, deal and as to which the state com- 
missions are uncompromisingly hostile to any federal 
control. The author has discussed briefly the constitu- 
tionality of the conditions by which states have at- 
tempted to prohibit interstate transmission of electric 
power. This is followed by a chapter on regulation of 
rates on current transmitted across state lines, by an- 
other on the administrative process in dealing with such 
transmission, and another on regulation of security 
issues. On all these matters he has made an important 
collection of facts and a valuable review of significant 
decisions by commissions and courts, and especially by 
the United States Supreme Court. His unbiased view 
lends especial value to his deductions from the facts. 
Nowhere is it clearer than in this field that our 
dual system of government falls far short of being 
fitted to meet many of the situations arising when com- 
panies do business in more than one state, or own 
power plants transmitting power across state lines. The 
most constructive and valuable feature of the study is, 
perhaps, in the discussion of joint action, or action in 
cooperation, by several commissions in dealing with the 
problems arising from ownership or operation of public 
utility plants situated or operated in two or more states. 
Idaho and Oregon commissions have held joint hear- 
ings, and there have been not a few cases where com- 
missions in one state have relied upon findings of com- 
missions in adjoining states. The advantage and econ- 
omy of such cooperation in expensive valuation deter- 
minations, in rate cases, in approval of the issue of 
securities, and in many other matters are discussed, and 
the possibilities of legislation providing for such coop- 
eration and joint action are constructively considered. 
Though no concrete plan is worked out, the study is 
a valuable aid to any progress in this direction. As 
yet progress is very slight, if there is movement at all. 
This co-operation might be of value not merely 
between the several states, but also between the states 
and the United States. Some illustrations are given of 
such co-operation between the Federal Power Commis- 
sion and the state commissions. Unfortunately, fear 
on the part of the latter that state sovereignty would 
be infringed has thus far led state commissioners to 
oppose, strongly and unitedly, any such law as the 
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opposition of the state 
commissioners is unfortunate, and this study, though 
it does not find the much to point the 
way to a possible solution of this increasingly impor- 
tant problem 


answer, does 


EDWIN C. GODDARD. 
University of Michigan 
Chicago Police Problen By the Citizens Police 
Committee. Chicago: University of Chicago Press 
~ a> 


1931. Pp. xiv, 281—Th« department of his 
community receives but little thought from the average 
American until some instance of inefficiency is brought 
to his notice. Since the inception of organized police 
departments in the United States it has been demon 
strated that the attitude of the public has either been 
one of patient resignation or entire indifference to the 
low standard of police service which ordinarily has pre- 
vailed throughout the country 
With the possible exception of the works of Fuld 
and Fosdick, it may be said that progressive steps in 
the scientific analysis of police work in this country 
have only developed within the last decade. During 
this era there has developed a change of attitude on the 
part of those who were gifted with the ability to see 
conditions as they For some time past, 
there has been an urge to give to municipal 
particularly police—administt 
it deserves. Rey 
Cleveland, and Illi together with 
many reports of a more restricted nature which have 
been published within the past fifteen years, have done 
much to focus the attention of public-spirited citizens 
on their local problems of municipal administration 
The Citizens’ Police Committee, of Chicago, by its 
report compiled under the d Bruce Smith, 
has now added much to outstanding works on Police 
Administration. This »f the most exhaus- 
tive and valuable records of now in print. The 
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her with suggested remedies for 


po ce 


actually were 
and more 
ation, the attention which 
rts of the Missouri, 


merit such as 
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Surveys, 


rection of 


report Is one 


its kind 


material collected, toget 

difficulties encountered, has been skillfully arranged 
under the title: Chicag Problems. A perusal 
of the Committee’s report makes it impossible for any 


sincere student of police administration to plead ignor- 
ance of the outstanding problems of Chicago's police 
department. Also, the careful reader will gain a keen 
insight into the problems faced by police departments 
throughout the country 

As the title of the Committee's report indicates, its 
inquiry was primarily concerned with the need for 
bringing constructive thought to bear upon Chicago’s 
most vital problem—the police department. Though the 
inquiry was concerned with Chicago alone, the same 
influencing factors so clearly delineated in the report 


will face the investigator of municipal administration 
in any city. In Chicago Police Problems the function 
of leadership and control r lack of control—is por- 
trayed in such a logical, clear-cut manner that anyone 
not familiar with similar situations will wonder how 


such conditions could exist when the remedy seems so 


simple. The report shows exactly how 


this condition 
can be possible. The old story “p ” is shown in 
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its too-close relation with the activities and pol 
the This, along 
methods and control of the Civic Set 
makes for much of the inefficiency and 
responsibility 


Commissioner. with the an 


Following a general resumé of the Chicag: 
Department, its history as well as its relation 
entire situation, the report is divided 
sions, each of these divisions being treated in the 
detailed and analytical manner. It is in 
ized chapters that the progressive police adminis 
who seeks analysis of the functional and territo1 
tribution of the ideal police force will find a « 
hensive discussion of such subjects as 
trict, equipment, “the essentials of a good det 





bureau,’ problems of traffic, preventive work 
control of crime, crime records, the managem«¢ 
property, compensation and welfare. In fact, ¢ 


component of police administration, even to the 

ingly insignificant, is analyzed step by step, the ex 
defects pointed out, and recommendations mad 
correction of those defects. 


For students of municipal affairs, for police 
cials, for laymen who merely wish a better undet 
ing of the community in which they live, for 
who wants to know more of the problems involv: 
administering the most important—although perl 
the least respected branch of our municipal gover 
nents—Chicago Police Problems is the most con 
hensive treatment yet made of the subject 

. Grorce H. Brereto 
San Jose State College, Califor: 


Handbook of the Law of ‘rai By Wi 
R. Vance Second Edition »t ; West Pul 
ng Co. 1930. Pp. xv, 1104 

Cases on the Law of Insurance By Willian 
Vance Second Edition ot Paul West Pub s] Oo 
Co. 1931. Pp. xiii, 1020 
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ing, so haphazard a development as the law of ins 
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Mandates Under the League of Nations. By 
Quincy Wright. 1930. Chicago: The University of 
Chicago Press. Pp. xvi, 726—The mandates estab- 
lished by the peace treaties and the League of Nations 
Covenant have been a favorite subject of discussion by 
jurists, political writers and administrative experts. 
\lready a rich literature on the subject has cropped up 
in the decade this novel institution has been in exi;t- 
ence. Almost all of this writing has viewed the man- 
dates system from a single point of view: a juristic, a 
political, an administrative or a social-cultural one. 
Many writers limited their discussion to a single man- 
date: Palestine, Transjordan, Iraq, Syria and Lebanon, 
the African or the Pacific Mandated Territories. The 
need was long felt of a comprehensive and general 
study which would compass the whole institution of the 
mandates and deal with it from all its angles. 

Professor Wright’s book fills this need in an 
admirable manner. His work is bound to remain a 
fundamental and standard work in this field and it con- 
stitutes a rich acquisition to the American literature 
of international law and international government. The 
work is the fruit of long and patient labor and of a 
keen mind. 

The author divides his subject into four parts. In 
the first, the origin of the mandates system and its 
development to this date are surveyed. In the second, 
the structure of the mandates system, the agencies of 
supervision by the League, their work and the super- 
vision of the mandatory administrations are considered. 
These two parts of the book will be very useful to all 
who wish to obtain a full picture of the history, devel- 
opment and structure of the mandates system. The 
exposition of Mr. Wright, who seems to have covered 
all the facts, will hardly be challenged. The chapter 
with the title “Reception of the Mandates System” con- 
siders the important question whether there is substan- 
tial public opinion back of this system. There will be 
general agreement with the conclusions that “the system 
has commended itself to reasonably informed people 
without an axe to grind ;” that “the system is the acid 
test of the League and upon the latter’s success in this 
effort depends a great deal of its own prestige ;” that 
the League organs so far “have generally shown an 
inclination to support it against assaults by the manda- 
tories ;’”’ that “the natives distinguish little between their 
former and present administrators;” and that “the 
mandatories would prefer colonies to mandates 
but recognize their obligations.” 

The third part of the work is devoted to an analy- 
sis of the legal position of the mandates system. In 
this connection, the author’s exposition transcends the 
limits of the subject of this institution and is a dis- 
course on the nature of international law and on the 

conception of sovereignty. Mr. Wright's exposition is 
arresting, but his juristic analysis, proceeding as it does 
too much from an analogy of the municipal law, is not 
free from pitfalls and does somewhat detract from the 
interest of his legal philosophy. However, the author 
throws away the obsolete shackles when he finds that 
the mandates system is a new status tending to preserve 
certain interests: those of the world at large as repre- 
sented by the and those of the mandated 
peoples. 

The value of the mandates system is considered in 
part IV of the book from the point of view of the 
the mandated areas, the economic 
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native welfare in 
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Couzens Bill recently before Congress. This bill deals 
with interstate commerce only. State compacts, federal 
control with state co-operation and regional control, 
these and other suggestions in time may lead to some- 
thing to bolster up the weaknesses of our dual system 
which fails to function in large areas of public utility 
operation. The uncompromising opposition of the state 
commissioners is unfortunate, and this study, though 
it does not find the answer, does much to point the 
way to a possible solution of this increasingly impor- 
tant problem. 
EpwIN C, GODDARD. 
University of Michigan. 


Chicago Police Problems. By the Citizens Police 
Committee. Chicago: University of Chicago Press. 
1931. Pp. xiv, 281—The police department of his 
community receives but little thought from the average 
American until some instance of inefficiency is brought 
to his notice. Since the inception of organized police 
departments in the United States it has been demon- 
strated that the attitude of the public has either been 
one of patient resignation or entire indifference to the 
low standard of police service which ordinarily has pre- 
vailed throughout the country. 

With the possible exception of the works of Fuld 
and Fosdick, it may be said that progressive steps in 
the scientific analysis of police work in this country 
have only developed within the last decade. During 
this era there has developed a change of attitude on the 
part of those who were gifted with the ability to see 
conditions as they actually were. For some time past, 
there has been an urge to give to municipal—and more 
particularly police—administration, the attention which 
it deserves. Reports of merit such as the Missouri, 
Cleveland, and Illinois Crime Surveys, together with 
many reports of a more restricted nature which have 
been published within the past fifteen years, have done 
much to focus the attention of public-spirited citizens 
on their local problems of municipal administration. 

The Citizens’ Police Committee, of Chicago, by its 
report compiled under the direction of Bruce Smith, 
has now added much to outstanding works on Police 
Administration. This report is one of the most exhaus- 
tive and valuable records of its kind now in print. The 
material collected, together with suggested remedies for 
difficulties encountered, has been skillfully arranged 
under the title: Chicago Police Problems. A perusal 
of the Committee’s report makes it impossible for any 
sincere student of police administration to plead ignor- 
ance of the outstanding problems of Chicago’s police 
department. Also, the careful reader will gain a keen 
insight into the problems faced by police departments 
throughout the country. 

As the title of the Committee’s report indicates, its 
inquiry was primarily concerned with the need for 
bringing constructive thought to bear upon Chicago’s 
most vital problem—the police department. Though the 
inquiry was concerned with Chicago alone, the same 
influencing factors so clearly delineated in the report 
will face the investigator of municipal administration 
in any city. In Chicago Police Problems the function 
of leadership and control—or lack of control—is por- 
trayed in such a logical, clear-cut manner that anyone 
not familiar with similar situations will wonder how 
such conditions could exist when the remedy seems so 
simple. The report shows exactly how this condition 
can be possible. The old story “politics” is shown in 


its too-close relation with the activities and policies of 
the Commissioner. This, ‘along with the antiquated 
%ethods and control of the Civic Service Commission, 
makes for much of the inefficiency and general lack of 
responsibility. 

Following a general resumé of the Chicago Police 
Department, its history as well as its relation to the 
entire situation, the report is divided into several divi- 
sions, each of these divisions being treated in the most 
detailed and analytical manner. It is in these special- 
ized chapters that the progressive police administrator 
who seeks analysis of the functional and territorial dis- 
tribution of the ideal police force will find a compre- 
hensive discussion of such subjects as: The police dis- 
trict, equipment, “the essentials of a good detective 
bureau,” problems of traffic, preventive work in the 
control of crime, crime records, the management of 
property, compensation and welfare. In fact, every 
component of police administration, even to the seem- 
ingly insignificant, is analyzed step by step, the existing 
defects pointed out, and recommendations made for 
correction of those defects. 

For students of municipal affairs, for police offi- 
cials, for laymen who merely wish a better understand- 
ing of the community in which they live, for anyone 
who wants to know more of the problems involved in 
administering the most important—although perhaps 
the least respected branch of our municipal govern- 
ments—Chicago Police Problems is the most compre- 
hensive treatment yet made of the subject. 

Georce H. BRERETON. 

San Jose State College, California. 


Handbook of the Law of Insurance. By William 
R. Vance. Second Edition. St. Paul: West Publish- 
ing Co. 1930. Pp. xv, 1104. 

Cases on the Law of Insurance. By William R. 
Vance. Second Edition. St. Paul: West Publishing 
Co. 1931. Pp. xiii, 1020. 

In a branch of the law which has had, and is hav- 
ing, so haphazard a development as the law of insur- 
ance a text statement of the major principles deducible 
from the cases, by an author of competence, is clearly 
of particular importance. Such a statement has been 
made by Professor Vance’ in the second edition of his 
work on the law of insurance which has met with gen- 
eral approval in the reviews of this country? and 
abroad.® 

The new edition does much more than bring the 
original work down to date.* There is an improved 
arrangement and much new material has been added. 
The Hornbook method, of stating general propositions 
which are followed by an explanatory text which in 
turn is supported by the citation of authorities in the 
footnotes, is followed throughout. 

A fairly accurate conception of the scope and the 
proportions of the work can be formed by knowing 
that in the first third of the volume the author gives 
a very informative explanation of the business of insur- 
ance, and its historical background, following which, 
quite logically, is a clear and entirely adequate treat- 
ment of the fundamental propositions of law relevant 
to the special features of the insurance contract, the 
parties thereto, the requisite interests, the contractual 

1. Professor of Law, Yale University; author of many articles on 
the law of insurance; General Editor, American Casebook Series; etc. 

2. 40 Yale L. J. 675; 44 Harvard L. Rev. 670; 19 Calif. L. 


Rev. 345; 19 Ky. L. J. 97; 10 Boston U. L. Rev 600; 25 Ill. L. Rev. 
477; 27 Va. L. Rev. 100; 5 Temple L. Q. 155. 


~~ 


3. 81 Zeitschrift fur die Gesamte Versicherungs-Wissenschaft 221. 
4. Published in 1904. 
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formalities, and the situations created by the payment 
and non-payment of premiums. 

The middle third covers the more interesting and 
more difficult general propositions of what is develop- 
ing into pure insurance law. The first propositions ex- 
pounded are those relevant to the situations arising out 
of the procurement of the contract, and the risk which 
the insurer assumes, or is compelled to assume. A 
chapter is devoted to the powers and duties of agents 
and it is as satisfactory as the very unsatisfactory state 
of the law on that vexing question will permit. Waiver 
and estoppel, les enfants terribles in the law of insur- 
ance, are subjected to an exhaustive analysis. The text 
statement of the doctrine of waiver is clear and unques- 
tionably sound, so too the statement of estoppel, though 
I fear its treatment is slightly marred by an over- 
emphasis of the author’s view which, very curiously, is 
contrary to the holdings of our leading courts.’ Then 
follows a detailed discussion of the various rights 
brought into existence by the making and maturing of 
the contract of insurance. 

In the final third, two full chapters are devoted to 
an exceptionally accurate and well proportioned study 
of the standard fire policy as now written and inter- 
preted. A chapter on the construction of the life policy 
is followed by one devoted to marine insurance, and one 
on personal accident insurance. The final chapter 
touches on those rules of law applicable to fidelity, 
theft, credit, occupancy, group, state, war risk, and 
reinsurance which are not covered in the discussion of 
general propositions. 

The text is highly readable, clearly written and 
adequately supported by authority. This edition is 
undoubtedly the best one-volume work on the law of 
insurance and should, I think, prove very useful to the 
general practitioner whose insurance practice is not 
extensive enough to warrant his having the new multi- 
volume works,® and instructive to the insurance lawyer 
as an excellent review of fundamentals. Though a com- 
parative evaluation on a substantive basis is impossible, 
the work in the exposition of principles is never in- 
ferior and in most cases greatly superior to its contem- 
porary one-volume works on the insurance law of Ger- 
many,” France,® and England.® 

The Casebook, which has been favorably re- 
viewed,”° follows the general outline of the Hornbook." 
Aside from the opinions included because of historical 
considerations, most of them have been written within 
the last fifteen years, and not a few are the daily tools 
of the insurance lawyer. These opinions, supplemented 
as they are by footnotes containing references to vari- 
ous compilations touching on the points under discus- 
sion, give some practical value to the volume, and 
greatly increase its value to students. 

The books are well and attractively bound, excel- 
lently proof read, clearly printed, and easy to handle. 
Each contains a table of cases, an appendix of policy 
forms, and an adequate index. 

JosepH HowLanp COLLIns. 

New York City. 

5. U. S. Supreme Court, England, Massachusetts, New Jersey, 
and formerly New York (Minsker v. Ins. Co., 254 N. Y. 838) though 
now in confusion (Bible v. Ins. Co., 256 N. Y. 458). 

6. Cyclopedia of Insurance Law—Couch, 8 vols.; Cooley’s Briefs 
on Insurance, 7 vols. 

7. Das Privatversicherungsrecht—Bruck (1980). 

8. Traité Théorique et Pratique des Assurances Terrestres et de 
la Réassurance—Sumien (1930), and the other commentaries follow- 
ing the promulgation of Loi du 13 juillet 1930. 

Insurance Law—Cole (1929); Insurance Law Theory and Prac- 


tic re— Emanuel (1931). 
10 


44 Harvard L. Rev. 1013. 


11. The footnote references in the Handbook to Cooley Cases on 
Insurance (2d Ed.) should be Vance Cases on Insurance (2d Ed.). 


Mandates Under the League of Nations. By 
Quincy Wright. 1930. Chicago: The University of 
Chicago Press. Pp. xvi, 726.—The mandates estab- 
lished by the peace treaties and the League of Nations 
Covenant have been a favorite subject of discussion by 
jurists, political writers and administrative experts. 
Already a rich literature on the subject has cropped up 
in the decade this novel institution has been in exist- 
ence. Almost all of this writing has viewed the man- 
dates system from a single point of view: a juristic, a 
political, an administrative or a social-cultural one. 
Many writers limited their discussion to a single man- 
date: Palestine, Transjordan, Iraq, Syria and Lebanon, 
the African or the Pacific Mandated Territories. The 
need was long felt of a comprehensive and general 
study which would compass the whole institution of the 
mandates and deal with it from all its angles. 

Professor Wright’s book fills this need in an 
admirable manner. His work is bound to remain a 
fundamental and standard work in this field and it con- 
stitutes a rich acquisition to the American literature 
of international law and international government. The 
work is the fruit of long and patient labor and of a 
keen mind. ; 

The author divides his subject into four parts. In 
the first, the origin of the mandates system and its 
development to this date are surveyed. In the second, 
the structure of the mandates system, the agencies of 
supervision by the League, their work and the super- 
vision of the mandatory administrations are considered. 
These two parts of the book will be very useful to all 
who wish to obtain a full picture of the history, devel- 
opment and structure of the mandates system. The 
exposition of Mr. Wright, who seems to have covered 
all the facts, will hardly be challenged. The chapter 
with the title “Reception of the Mandates System” con- 
siders the important question whether there is substan- 
tial public opinion back of this system. There will be 
general agreement with the conclusions that “the system 
has commended itself to reasonably informed people 
without an axe to grind;” that “the system is the acid 
test of the League and upon the latter’s success in this 
effort depends a great deal of its own prestige ;” that 
the League organs so far “have generally shown an 
inclination to support it against assaults by the manda- 
tories ;” that “the natives distinguish little between their 
former and present administrators;’ and that “the 
mandatories . . . would prefer colonies to mandates 
but recognize their obligations.” 

The third part of the work is devoted to an analy- 
sis of the legal position of the mandates system. In 
this connection, the author’s exposition transcends the 
limits of the subject of this institution and is a dis- 
course on the nature of international law and on the 
conception of sovereignty. Mr. Wright’s exposition is 
arresting, but his juristic analysis, proceeding as it does 
too much from an analogy of the municipal law, is not 
free from pitfalls and does somewhat detract from the 
interest of his legal philosophy. However, the author 
throws away the obsolete shackles when he finds that 
the mandates system is a new status tending to preserve 
certain interests: those of the world at large as repre- 
sented by the League and those of the mandated 
peoples. 

The value of the mandates system is considered in 
part IV of the book from the point of view of the 
native welfare in the mandated areas, the economic 
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development therein, and the elimination of interna- 
tional friction in regard to the territories concerned. 
Concerning the latter and the principle of the “open 
door,” the author does not fully indicate how far this 
is carried out in practice. Perhaps one would wish a 
stronger presentation of the need for strengthening the 
powers of the Mandates Commission. Sitting in 
Europe, the Mandates Commission has not been able to 
supervise the actual working of the administrations. 
The data on which the Commission bases its reports 
are almost all supplied by the Mandatories. People in 
the mandated territories do not dare to present peti- 
tions. There has not been recognized in the Commis- 


sion the right to send inspectors to travel in the man- 
dated territories and to make comparative reports. 

On the whole, the organization of the material in 
this work is beautiful and leaves little to be desired. 
Nine appendices are included, giving the texts of the 
mandates and of the organization of the permanent 
Mandates Commission, and also tables and maps show- 
ing the area, population, trade, finances, etc., of the 
mandated territories. A thirty-page bibliography is 
given which appears to all purposes exhaustive. A 
complete fifty-page index is added to the work. 

STEPHEN P. Lapas. 

New York City. 
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Oregon Law Review, June (Eugene, Ore.)—A Survey of 
the Grand Jury System (Part II Cont'd) by Wayne L. Morse; 
Waiver of Jury Trial in Felony Cases (Hilton Prize Contest) 
by Walter T. Durgan, John D. Galey; The Promise to Bear 
Arms as a Prerequisite to Naturalized Citizenship, by Charles 
E. Carpenter. 

American Journal of International Law, July (Washington, 
D. C.)—Amended Rules of the Permanent Court of Interna- 
tional Justice, by Manley O. Hudson; Proposed Termination 
of the Iraq Mandate, by Quincy Wright; Problems Raised by 
the General Treaty of Inter-American Arbitration, by John D. 
Whitton and John Withrow Brewer; Clauses Relating to Ref- 
erence of Disputes in Obligatory Arbitration Treaties, by Rob- 
ert R. Wilson; Conclusions of the Parties in the Procedure of 
the Permanent Court of International Justice, by A. H. Feller. 

Law Quarterly Review, July (Toronto)—Roman Law 
MSS. in England, by W. Senior; Damages in Contract at 
Common Law, by George T. Washington; Covenants to Pay 
Rentcharges, by Walter Strachan; The Observance of Law as 
a Condition of Jurisdiction, I, by D. M. Gordon; The History 
of Judicial Precedent, III, by T. Ellis Lewis. 

American Journal of Police Science, May-June (Chicago) 
—The Better Business Bureaus, by Flint Grinnell; The Admis- 
sibility of Ballistics in Evidence, by Joseph E. Serhant; The 
Science of Ballistics: Judicial Applications, by Joseph Buxton, 
Jr.; Jesse James, by R. F. Dibble; The National Division of 
Identification and Information, by J. Edgar Hoover; Mari- 
huana as a Developer of Criminals, by Eugene Stanley; The 
War on Crime, by Joseph Gollomb; A Central Registry Office 
for Forensic Firearm Identification, by Dr. B. Kraft; Fall 
Course in Methods of Scientific Crime Detection. 

Rocky Mountain Law Review, June (Boulder, Col.)—Gov- 
ernmental Adjustment of Colorado’s Industrial Disputes—1915- 
1930, by Thomas Penberthy Fry; Some Aspects of Procedure 
in Deportation Matters, by Edward Miller. 

United States Law Review, July (New York City)—Fact 
Finding for Law Reform, by Charles H. Kinnane. 

Harvard Law Review, June (Cambridge, Mass. )—Punitive 
Damages in Tort Cases, by Clarence Morris; Traffic in Trade- 
Symbols, by Nathan Isaacs; Some Realism About Realism— 
Responding to Dean Pound, by Karl N. Llewellyn. 

Mississippi Law Journal, August (University, Miss.)— 
Proceedings of the Twenty-sixth Annual Meeting. 

The Journal of Radio Law, July (Chicago)—The Mexican 
Broadcasting Situation, by Arthur W. Scharfeld; The Next 
World Conference at Madrid and the International Regulation 
of Electric and Radio Electric Transmissions, by Robert Hom- 
burg; Report of the Mixed Juridical and Technical Committee 
of the International Broadcasting Union. 

Southern California Law Review, June (Los Angeles, Cal.) 
—Land Burdens in California—Covenants Running with the 
Land, by William Edward Burby; The Sanctions of the Soviets, 
by G. A. Bisbee; Stock Purchase Warrants and “Rights,” 
Part II, by Russell G. Garner and Alfred S. Forsythe. 

New York University Law Quarterly Review, June (New 
York City)—Remarks on the Revised Austrian Civil Code, by 
Marcel de Gallaix; The Problem of Stare Decisis in our Con- 
stitutional Theory, by Louis B. Boudin; A Study of the Organ- 


ization of Litigation and of the Jury Trial in the Supreme 
Court of New York City, by William M. Wherry. 

Minnesota Law Review, June (Minneapolis)—The Power 
of the State to Tax Intangibles, by Harry Rottschaefer; Taxa- 
tion Problems in Branch Banking, by Roger J. Traynor. 


Canadian Bar Review, June (Toronto)—The Compact 
Theory of Confederation, by Norman McL. Rogers; London 
Letter, by H. A. Smith. 

Virginia Law Review, June (University, Va.)—Are Public 
Utilities Persons? by Robert M. Hunter; The Supreme Court 
and State Police Power 1922-1930, by Thomas Reed Powell; 
The Attorney at Law and the Document Examiner, by Harry 
E. Cassidy. ' 

Temple Law Quarterly, June (Philadelphia)—Tendencies 
in the Application of the Cy-Pres Doctrine, by John S. Brad- 
way; The Convention on Financial Assistance, by Sir John 
Fischer Williams; The Rights of Non-Cumulative Preferred 
Stock—A Doubtful Decision by the United States Supreme 
Court, by Clifford M. Hicks; Are There Any Limitations upon 
Power to Amend the United States Constitution? by George 
Washington Williams; The International Commission for Air 
Navigation; Structure and Functions, by William M. Gibson; 
The Public Defender, by Samuel Rubin; Possession in Jewish 
Law (III) by Isaac Herzog. 

Yale Law Journal, June (New Haven, Conn.)—The 
Ancient Maxim Caveat Emptor, by Walton H. Hamilton; 
Extra-Constitutional Limitations on Legislative Power, by 
Walter F. Dodd; Legal and Institutional Methods Applied to 
the Debiting of Direct Discounts—VI. The Decisions, the Insti- 
tutions, and the Degrees of Deviation, by Underhill Moore and 
Gilbert Sussman. 


West Virginia Law Quarterly, June (Morgantown, W. 
Va.)—Avoiding Injurious Consequences, by Charles T. McCor- 
mick; Observations on Last Clear Chance in West Virginia, 
by Robert T. Donley ; “Questions of Law” in Lake Cargo Coal 
Rate Regulation, by David F. Cavers. 

St. Louis Law Review, June (St. Louis, Mo.)—Restate- 
ment of the Law of Contracts with Missouri Annotations, by 
Tyrrell Williams; Problems of Penal Administration, by M. F. 
Amrine; Aviation and the Maxim Cujus Est Solum, by George 
B. Logan. 

Law Notes, July (Northport, N. Y.)—Statutory Regula- 
tion of the Typography of Insurance Policies, by Joseph T. 
Buxton, Jr.; Who is a “Colored” Person? by C. S. Wheatley, 
Jr.; Regulating Student Fraternities, by Berto Rogers. 

Washington Law Review, July (Seattle, Wash.)—State 
Income Taxation as Affected by Property Tax Limitations, by 
Alfred Harsch; Admissibility of Previous Consistent Statements 
by a Witness, by Harold A. O'Neill. 

Journal of Criminal Law and Criminology, July (Chicago) 
—Needs and Goals for Police Training, by A. G. Barry; The 
Mental Status of Reformatory Women, by Clarence H. Grow- 
don; A Practical Study of Some Etiological Factors in Theft 
Behavior; The Joliet (Ill.) Legislative Investigation, by Little, 
Thon, McCaskrin, Igoe and Bray; Paley on the Time Sen- 
tence, by Thorsten Sellin; Aims of a Clinic for Juvenile Re- 
search, by Louis Adrian Schwartz; Results of Investigations 
of the California Crime Commission, by Los Angeles Crime 
Committee. 





BAR COMMITTEE RENDERS NOTABLE AID TO 
AMERICAN LAW INSTITUTE 





tion in bar association activities has not yet 

reached the point which we may reasonably 
hope it will attain. But we have gone a long way 
beyond the point where the business of a bar as- 
sociation meeting was to listen to a declamation 
on the glories of the profession. A reading of the 
news of the various associations in almost any 
number of the Journal will show that lawyers are 
discussing vigorously many important topics of 
both professional and public interest which go far 
beyond the daily routine of practice, and that in 
numerous instances they are transforming ideas 
into action for the improvement of the law. 

The American Law Institute and its enter- 
prise of restating the common law are enjoying a 
great measure of benefit from this growing sense 
of professional obligation. In nearly all of our 
States the State Bar Association, and often local 
associations as well, have appointed committees to 
cooperate with the Institute. Members of these 
committees have attended Institute meetings; they 
have given time and thought to examination of the 
tentative drafts of the various Restatements and 
made countless suggestions for their improvement. 
Indeed the influence of the committee opinion upon 
the Restatement has grown so important that an 
autumn meeting of committee members in Chicago 
has come to be an established part of the produc- 
tion of the Restatement. Four years ago, at such 
a conference, there was discussed the project for 
local studies of the law of each state and the prep- 
aration of annotations of the Restatements, sec- 
tion by section, with the local decisions and stat- 
utes. The conference, after a very thorough dis- 
cussion, recommended that the plan be tried as an 
experiment. In several States work along this line 
was immediately begun. The success of the experi- 
ment demonstrated the value which a well prepared 
annotation adds to the Restatement in any sub- 
ject for every day use by the lawyer or judge. Ac- 
cordingly the Institute has asked the cooperation 
of the State Bar Associations in this specific un- 
dertaking. Along with the Restatement, it is hoped 
that in each State a local annotation will be pre- 
pared, ready to accompany the Restatement in a 
given subject when the Restatement is completed 
and ready for publication. The annotations are 
being prepared locally, and the Bar Associations 
have been asked to take the responsibility for their 
preparation. In most of the States, the bar asso- 
ciation committee and the local law school or 
schools are working together. In others, and of 
course always where there is no local school, prac- 
ticing members of the bar are themselves digging 
out the local decisions and statvtes and submitting 
the results of their work to a committee of fellow 
practitioners and judges. While the Institute’s Re- 
statement, when completed, will cover a pretty 
large part of our law, publication will take place 
over a series of years, as the work in each subject 
is completed. Contracts will be the first publica- 
tion, and it is expected that next year will see the 


P tion in service by lawyers through coopera- 


appearance of the finished Restatement in this im- 
portant branch of the law. Emphasis upon local 
annotations has therefore been, thus far, upon the 
law of Contracts. So generous has been the re- 
sponse of the profession that there are now in 
course of preparation local annotations in Con- 
tracts in nearly forty States. This record is a 
splendid instance of the finest type of professional 
cooperation. 

Committee organization assistance to the In- 
stitute varies greatly in the different States. In 
some instances it is quite informal: in others more 
elaborate. From the beginning one of the most 
effective committees has been that of the Pennsyl- 
vania Bar Association. It need not be called the 
best committee: when fine work is being done by 
many, superlatives are unnecessary. But it has 
from the time of its appointment been a very effi- 
cient committee. The interest of its members in 
the work has been very high and its program shows 
such a comprehensive understanding of both the 
local and general aspects of the problems of re- 
stating the law, that an account of its activities 
should be of interest outside of Pennsylvania. 

The chairman since the formation of the com- 
mittee has been former Senator George Wharton 
Pepper of Philadelphia. Mr. Pepper has recently 
been made a member of the Council of the In- 
stitute, but his activities as chairman of the Penn- 
sylvania Committee have been as a member of the 
Bar Association of that State and not through 
any official connection with the Institute. Mr. 
Henry E. Hackney, of Uniontown, has been secre- 
tary of the committee and a very large measure 
of its success is due to his intelligent interest and 
efficiency. In addition to its able officers, two other 
factors have been strong elements of the success of 
this committee’s activity. It has been given au- 
thority to add to its membership as and when ad- 
ditions were desirable. This power has been ex- 
ercised wisely and carefully and made possible the 
development of a consistent program of activity 
corresponding to the progress of the Institute. 
Secondly, the committee had adequate financial sup- 
port from the Pennsylvania Bar Association for 
its activities. The Association is not wealthy, in 
which respect it is not unique. But neither is the 
wolf just outside the door of its treasury. The 
activities of the committee have impressed the As- 
sociation as professionally valuable and it has re- 
ceived the support necessary to carry on its work. 
The money has not of course been spent to com- 
pensate members of the committee for time and 
effort: these have been contributed gratuitiously 
in Pennsylvania as elsewhere. But there has been 
sufficient to furnish a modest honorarium for the 
man who goes into the library and digs out the 
cases from digest, citator and index. There has 
been sufficient also to provide adequate steno- 
graphic service. 

The committee first started its work in Con- 
tracts. Mr. E. W. Smith of Pittsburgh heads the 
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sub-committee. The Restatement has been care- 
fully studied; many helpful suggestions have been 
furnished the Reporter for Contracts, Mr. Willis- 
ton. Mr. Judson A. Crane, Professor of Contracts 
at the University of Pittsburgh Law School, was 
appointed annotator for Contracts, and Pennsy]l- 
vania annotations have been completed by Mr. 
Crane and approved by the Contracts Committee 
for all the Restatement in this subject which has 
been published by the Institute. 

Sub-committees have also been organized for 
Conflict of Laws, with Mr. William Watson Smith 
of Pittsburgh as chairman; Agency, with Mr. Leon 
J. Obermayer of Philadelphia as chairman, and 
Torts, with Mr. C. Brewster Rhoads of Philadel- 
phia as chairman. For these committees, an an- 
notator has been secured and work in the local 
law is in progress. The annotator’s report to the 
committee is made chapter by chapter. His com- 
mittee reads his cases, and does its work thor- 
oughly and critically, both as to form and sub- 
stance. The same careful work that has gone into 
the Restatement is also going into the preparation 
of Pennsylvania annotations to the Restatement. 


A beginning has been made of a sub-committee 
on Trusts, of which Colonel Richard H. Hawkins 
of Pittsburgh has accepted the chairmanship and 
Professor W. Foster Reeve, III, of the University 
of Pennsylvania has been made a member. Colonel 
Hawkins has himself prepared a tentative draft of 
an annotation to the first one hundred and twenty- 
seven sections of the Restatement, and Mr. James 
B. Blackburn of Pittsburgh has been secured to 
complete the work of annotation. 

For the subject of Property, Judge Elder W. 
Marshall of Pittsburgh is chairman of the sub-com- 
mittee. For the preparation of the annotations, 
the committee has secured the services of Mr. Mark 
R. Craig, Vice-President and title officer of the 
Potter Title and Mortgage Guaranty Company of 
Pittsburgh. Other annotation work is being done 
by Mr. Francis S. Putnam, of Pittsburgh in Agency, 
Mr. Laurence H, Eldredge of Philadelphia in 
Torts, and Mr. Herbert F. Goodrich of Philadel- 
phia in Conflict of Laws. Contracts, Conflict of 
Laws and Agency will be the first subjects com- 
pleted by the Institute. Property and Torts, with 
their vast fields of law to cover, will not be com- 
pleted until some time well into the future. The 
Pennsylvania work will proceed, in such branches 
of the law, contemporaneously with the Restate- 
ment. Each will aid the other, and each, if well 
done, will improve the law. 

The general committee has four stated meet- 
ings a year. Sixteen members attended the meet- 
ing held in Washington at the time the Institute 
was in session, where a report was made upon 
every phase of its work. Another meeting is held 
when the Pennsylvania Bar Association holds its 
annual session. These are important and interest- 
ing. But more important is the work that goes on 
between formal meetings: the work of the anno- 
tators, their reports to the sub-committees and 
their informal sessions where Restatement and de- 


cisions are read and reread, with a view to a sound 
and understandable local annotation. The interest 
of the members is real, not perfunctory. Like any- 
thing else into which one puts a part of himself, 
the compensation in satisfaction is increased in 
proportion to the effort. 

In addition to this very definite piece of schol- 
arly work in local annotation, the Pennsylvania 
Committee has greatly aided the Institute in that 
vaguer but equally important field of professional 
information. Mr. Hackney, its Secretary, thus sum- 
marizes the activities along this line: 

“The Committee has been very much interested 
in disseminating information as to the Institute 
work amongst the members of the several local 
bars in this state. We have circularized these sev- 
eral bar associations giving information as to the 
Committee’s work; we furnish speakers to local 
bar associations, who give information as to the 
work of the Institute; and each member of the 
Committee has been assigned to a ‘sphere of in- 
fluence’ in which he is charged with a responsibil- 
ity of stimulating interest in the work of the an- 
notating and the use of the restatement.” 

Upon the completion of the official draft of 
the first portion of Contracts by the American 
Law Institute, and the Pennsylvania annotations 
thereto, the Committee, with the permission of the 
Institute, published a volume of annotated Restate- 
ment. This volume was distributed free to all 
judges of the lower and appellate courts of the 
State and the committee has received many letters 
of appreciation from the judges., This volume was 
sold to the bar in Pennsylvania to a gratifyingly 
wide extent. In addition to the volume in Con- 
tracts the committee has also published the chap- 
ter on Domicil from the Conflict of Laws Restate- 
ment, with Pennsylvania annotations prepared by 
Mr. Hackney. These publications have been very 
useful in bringing the work of both Institute and 
committee before the Bar in tangible form. That 
result being accomplished, there will be no further 
publication of annotations to tentative drafts. 

Mr. Pepper has summarized the whole enter- 
prise in his usually happy way in a report of the 
work recently made in the Pennsylvania Bar As- 
sociation Quarterly: 

“It sometimes happens that a man in doing 
his duty to his country does it at the sacrifice of 
some local interest. In the case of state annota- 
tions, however, there is no such conflict of duties. 
Indeed the work of the annotators is thrice blest. 
By commending the restatements to the Bench and 
Bar of the State, they effectuate the purpose of the 
American Law Institute and in so doing serve a 
national interest. By relating generalizations in 
the restatements to that which is individual and 
characteristic in the local law they are serving the 
Bench and Bar of their own State. By embark- 
ing the State Bar Association in an enterprise with 
which the whole country is concerned, they 
quicken the life of the Association and stimulate 
the interest of its members. Nothing tends to unify 
and vitalize the American Bar so much as a great 
and useful enterprise in which lawyers from all 
parts of the country can enlist. Fellowship in a 
worthy task is the strongest bond of association.” 

H. F. G, 
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OPINIONS OF COMMITTEE ON PROFESSIONAL 


ETHICS AND 


GRIEVANCES 





Opinion 36 
Solicitation—Of members of the profession equally im- 


proper as solicitation of laymen. 
Business Cards—What they may properly contain. 


A state bar association has asked us to assist 
it in determining whether a lawyer may properly 
send out to members of the Bar outside of his own 
city, a card announcing that he is specializing in 
court work and that he is prepared to appear for 
them, on motions and other interlocutory matters, 
in the courts of the city where he is located. 

The Committee’s opinion was stated by Mr. 
HinKLEY, Messrs. Howe, Evans, Harris Bullitt 
and Strother concurring. 

This question must be answered in the nega- 
tive. Canon 27 recognizes no distinction between 
solicitation of business from the lay public and from 
other lawyers. (Opnion 1, Vol. xtiv, 1924, A.B.A. 
Reports 472.) The card which the lawyer pro- 
posed to send to fellow members of the Bar, states 
“that he is prepared to appear for them.” This, 
or any other similar wording, prevents the card in 
question from falling within the classification of 
an “ordinary simple business card” (Canon 43) 
and is a definite solicitation of business. 


Opinion 37 

Employment—Attorney cannot properly accept em- 
ployment in connection with a title’ which he previously 
investigated and reported on while in public employ as an 
examiner of titles, irrespective of the perfunctory nature 
of his services in connection with the matter or the length 
of time intervening between it and later employment. 

Employment—Termination of—It becomes a lawyer’s 
duty to terminate any employment upon learning that it 
is contrary to ethical standards, irrespective of the effect 
of such termination upon pending litigation. 


Application was made to a court for registra- 
tion of certain real estate under the Land Regis- 
tration Laws of the state in which the property is 
located. The application was opposed, the ques- 
tion in dispute being whether a certain instrument 
was, in effect, a mortgage or a deed. 

In accordance with the statutes the court re- 
ferred the application to an examiner of titles “to 
examine into the title and into the truth of the 
matters set forth in the application . . . and make 
report in writing to the court of the substance of 
the proof and his conclusion therefrom.” Such 
examiners are salaried officials working under the 
chief examiner of titles in the registrar’s office. 
They possess authority somewhat similar to that 
of a Master in Chancery. 

Under the practice which existed in the exam- 
iner’s office at the time, all reports were made in 
the name of the chief examiner, or of the as- 
sistant chief examiner, though usually the investi- 
gations were made and reports prepared by 
one of the other examiners. In approving these 


reports so that they might be filed in their name, 
it was unusual for either the chief examiner or the 
assistant chief examiner, to come in contact with 
any of the parties involved. A large number of 
such matters passed through their hands so that, 
unless the matter possessed unusual features, their 
approval was a perfunctory matter. 

Though he has no recollection of the matter, 
the records show that the report as to the title was 
made or approved by the assistant chief examiner. 
He does not know whether he made any examina- 
tion of the matter personally, or whether he merely 
approved the work of one of the other examiners, 
but he assumes it was the latter, as that was the 
usual routine and had he handled the matter per- 
sonally he probably would have some recollection 
of it. 

After many years of public service, this assist- 
ant chief examiner, who is a member of the Asso- 
ciation, resigned and re-entered private practice. 
About ten years after the application and report 
referred to, he was retained by the then holders 
of the title to the property, to represent them in 
legal proceedings to determine the validity of their 
title. These proceedings were of an entirely dif- 
ferent nature from the application for registration, 
but one of the issues involved was the legal effect 
of the instrument previously referred to. 

At the time he was retained the attorney did 
not look into the proceedings for registration, as 
it has no bearing on the issues involved. As he 
had no recollection of making the report in ques- 
tion, he did not know of it until his conduct was 
challenged by opposing counsel, during the trial of 
the case, as being in violation of Canon 36. He 
then learned that his clients knew of the applica- 
tion and he now believes that he was retained par- 
tially for his reputation for skill in questions of 
title, and partially because of the fact that he had 
previously made or approved a report favorable 
to his clients’ contentions as to this particular issue. 
(He withdrew from the case immediately upon be, 
ing informed of the facts.) 

Under the circumstances stated, the attorney 
first questions the applicability of Canon 36. If 
the committee determines that the canon is ap- 
plicable, he then desires to know whether he should 
have withdrawn from the case when the facts be- 
came known to him. In determining this feature 
of the matter he calls attention to the fact that the 
case was of a complicated nature, which has re- 
quired weeks of preparation. If the court had 
granted a coritinuance, to enable substituted coun- 
sel to familiarize himself with the case, it would 
have caused much delay and inconvenience and 
great expense, and if the court had insisted the 
trial continue with an attorney unfamiliar with the 
case, it must necessarily have been detrimental, if 
not disastrous, to his clients’ interests. He ques- 
tions whether his duty did not require him to con- 
tinue even if by so doing he was guilty of a tech- 
nical violation of the Canon. He therefore asks the 
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committee to express its opinion as to the follow- 
ing questions. 

1. Had he known, when accepting employ- 
ment, that he had made the report in question, 
would his acceptance of such employment have 
been improper, considering the lapse of time since 
the report was made, the fact that he had no recol- 
lection of it and did not know whether he had in- 
vestigated the matter personally or not, and the 
differing questions and differing parties involved 
in the latter litigation. 

2. If the former question is answered in the 
affirmative, was it his duty to withdraw from the 
case when his conduct was challenged during the 
trial, or was he under a superior obligation to his 
client to continue in the case. 

The Committee’s opinion was stated by Mr. 
Butuitt, Messrs. Hinkley, Evans, Gallert and 
Strother concurring, and Messrs. Howe and Harris 
dissenting. 

A lawyer acting as such in the public employ, 
had before him for administrative or quasi-judicial 
decision, the question “whether a certain instru- 
ment was, in effect, a mortgage or a deed.” One 
of his subordinates decided the matter, but the 
decision was actually issued over the lawyer’s offi- 
cial title and signature. 

Ten years later, having in the meantime re- 
signed his office and re-entered private practice, 
he was employed in a totally different proceeding 
(i.e., actual court litigation) wherein “one of the 
issues involved” was the question whether that 
instrument was a deed or a mortgage. He (rather 
than some other lawyer) was employed partly be- 
cause his client knew that he had supposedly made 
a report as a public legal official in favor of the 
client’s contention. Under Canon 36 which reads, 
in part: 

“A lawyer, having once held public office or 
having been in the public employ, should not after 
his retirement accept employment in connection 
with any matter which he has investigated or 
passed upon while in such office or employ,” 
we decided, in Opinion 26 (Vol. 55, 1930 A.B.A. 
Reports 501) that the second paragraph of Canon 36 
“was intended to forbid a lawyer accepting private 
legal employment in any matter involving the same 
facts as were involved in any specific question 
which he had previously investigated while in pub- 
lic office or in public employ as a lawyer whether the 
same or different parties are concerned.” 

The basis of this decision was that as a public 
legal official he was acting for the state, and he 
should not later accept any private employment in 
the same matter (whether for or against his for- 
mer opinion or position), on account of the manifest 
possibility that this action as a public legal official 
might be influenced (or be open to the charge that 
it had been influenced) by the hope of later being 
employed privately either to uphold or to upset 
what he had done. Therefore, the assistant chief 
examiner should not have been employed; and es- 
pecially so when it is admitted that he was em- 
ployed partly because of his prior action, as a pub- 
lic legal official, on the matter in dispute. It was 
his duty to withdraw when his employment was 
challenged. In view of his actual ignorance, when 


employed, of any prior connection with the matter, 
and the long lapse of time and his probable only 


formal connection with the report, we do not think 
there was any actual impropriety in his initial ac- 
ceptance of the employment, but when the facts 
were brought to his knowledge, this situation 
changed, so both questions must be answered in 
the affirmative. 

Mr. Howe, dissenting: 

With profound respect for the judgment of 
my associates, I find myself obliged to differ ‘with 
the majority opinion. The Canons of Professional 
Ethics are legislative expressions of professional 
opinion. In determining their application, I believe 
we should, as with other legislative enactments, 
resort to the “light of reason” as being the only 
means by which we can ascertain the legislative in- 
tent and the acts of misconduct to which the legis- 
lative enactments relate. Standard Oil Co. vs. 
U. S., 221 U. S. 1, 31S. Ct. 502, 55 L. Ed. G19; U. 
S. vs. American Tobacco Co., 221 U. S. 106, 31 S. 
Ct. 632, 55 L. Ed. 663. If we construe Canon 36 by 
this “rule of reason” I cannot believe the canonical 
prohibition contained in the last paragraph of Canon 
36 was intended to render it improper for an at- 
torney to accept employment under circumstances 
such as are here presented. It is a regrettable fact 
that attorneys have been known, shortly after re- 
signing from public employ, to accept private em- 
ployment in connection with matters which they 
have been investigating or passing upon while in 
public service. The canon was intended to con- 
demn such conduct as improper on the ground, as 
stated in the majority opinion, that the attorney’s 
action while in public employ may have been in- 
fluenced, or may be thought to have been influenced, 
by the hope of such subsequent private employ- 
ment. It is not reasonable, however, to believe that 
it was the legislative intent that the canon should 
apply to an attorney’s acceptance of private em- 
ployment after a lapse of ten years from the time 
he had, while in public employ, passed upon some 
phase of the matter in the perfunctory manner 
stated. 

The profession exists for the purpose of serv- 
ing the public and the interests of the public should 
be the deciding factor in all ethical questions which 
we are called upon to determine. In answering the 
second question it will be assumed that the at- 
torney would not have accepted employment had 
he known of his prior connection with the matter. 
But, having accepted employment in ignorance of 
any fact that would render such acceptance im- 
proper, what public or professional duty was so 
superior to his duty to his client as to require him, 
when the facts become known to him, to jeopardize 
his client’s cause by withdrawing in the midst of 
the trial? Had he not assumed an obligation to his 
client which prevented his withdrawal for any but 
the gravest reasons? Canon 4 says: 

“The right of an attorney to withdraw from em- 
ployment once assumed, arises only from good 
cause. The lawyer should not throw up the 
unfinished task to the detriment of his client ex- 
cept for reasons of honor or self-respect.” 

Shall we disregard the public interest by saying 
that a lawyer is required to imperil his client’s inter- 
ests by w ithdrawing during a trial in order to avoid 
some technical violation of a professional standard? 
The majority opinion, in stating that the attorney 
should not have been employed, may imply that the 
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clients were at fault in employing him. Are clients 
chargeable with knowledge of our professional 
standards and are their interests to be jeopardized 
because, in ignorance of these standards, they fail 
to inform the lawyer they are employing of some 
fact which might have caused him to decline the 
employment? I cannot believe such to be the case. 
In the case presented I believe that fidelity to his 
clients’ cause required the lawyer to continue in the 
case after the facts become known to him. 

I am authorized to say that Mr. Harris con- 
curs in my opinion respecting the second question. 


Opinion 38 
Expenses—When Chargeable to Client—An attorney 
cannot properly charge a client with an item of expense 
not actually disbursed in money, unless the facts which 
justify the charge are fully disclosed. 


An attorney in general practice, who is a mem- 





ber of this Association, represents a railroad. The 
railroad furnishes him with an annual pass, which 
he is entitled to use at any time, whether his travel 
is in connection with the company’s business or not, 
this pass having been given him as partial com- 
pensation for his services. He desires to know 
whether he may properly use this pass when travel- 
ing for another client and charge the other client 
with the railroad fare which it would otherwise 
have been necessary for him to expend. 

The Committee’s opinion: was stated by Mr. 
Harris, Messrs. Evans, Hinkley, Bullitt, Gallert and 
Strother concurring. 

Such use of the railroad pass, assuming it to 
be made with the issuing company’s prior consent, 
and that it is not contrary to federal or state law, is 
not unprofessional. 

The other client may properly be charged for 
such expenses, not in money disbursed by the 
lawyer, if the facts be fully disclosed by the lawyer 
to such client, but not otherwise. 
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(As we printed a criticism of the majority opinion in the 
Macintosh case, by Dean Charles E. Carpenter of the 
University of Oregon Law School, in this department in 
the August issue, it has been suggested that we also print 
the other side in the form of the remarks made by Mr. 
N. H. Loomis of Omaha at the recent meeting of the 
Iowa State Bar Association. We are glad to comply with 
the suggestion.—Editor.) 


AVING briefly discussed a matter of government of 
historic interest in which a lawyer played a conspicu- 
ous part, I desire to call to your attention a subject 

of current interest, and as a lawyer interested in govern- 
ment, to make some remarks on a decision of the Supreme 
Court of the United States handed down on the 25th day 
of May, in the naturalization case of United States v. Macin- 
tosh. I was induced to select this subject as the second 
topic of my address on “Lawyers in Government” because 
of an address of the Reverend Harry Emerson Fosdick, 
over the radio a few Sundays ago, on the decision of the 
Supreme Court of the United States in that case, in which 
he severely criticized the majority opinion of the court. I 
have the greatest admiration for Mr. Fosdick and read his 
writings and listen to his utterances with the greatest in- 
terest; but in this particular instance I think he lost sight 
of the principle involved because of his admiration for the 
personality of Mr. Macintosh. In his disappointment over 
the failure of Mr. Macintosh to gain his citizenship he took 
occasion to compare the ability and standing of the ma- 
jority. and minority judges in that case much to the disad- 
vantage of the majority. With his great reputation as a 
pulpit orator of pre-eminent ability, and his vast radio audi- 
ences, Mr. Fosdick wields an immense influence with the 
thoughtful people of this country, and with a dissenting 
opinion written by our able Chief Justice to support him, 
he must have convinced a large number of our best people 
that the Supreme Court had committed a great wrong in 
denying to a man of Mr. Macintosh’s splendid qualifications 
the right of citizenship merely because he would not con- 
cede his willingness to bear arms in a war which he deemed 
to be unjust. 

To the casual observer the views of Mr. Fosdick may 
seem to be correct, but an analysis of the situation must 
convince the unprejudiced mind, in my judgment, that the 
doctrine announced by the minority, if adhered to, would 
ultimately lead to disastrous results. 

Let me refresh your recollection as to the facts. Mr. 
Macintosh’s qualifications are thus set forth in the dis- 
senting opinion: 

“No applicant could appear to be more exemplary than 
Macintosh. A Canadian by birth, he first came to the 
United States as a graduate student at the University of 





Chicago, and in 1907 he was ordained as a Baptist min- 
ister. In 1909 he began to teach in Yale University and 
is now a member of the faculty of the Divinity School, 
Chaplain of the Yale Graduate School, and Dwight’ Pro- 
fessor of Theology. After the outbreak of the Great War, 
he voluntarily sought appointment as a chaplain with the 
Canadian Army and as such saw service at the front. Re- 
turning to this country, he made public addresses in 1917 
in support of the Allies. In 1918, he went again to France 
where he had charge of an American Y. M. C. A. hut at 
the front until the armistice, when he resumed his duties 
at Yale University.” 

Mr. Macintosh however was ogee | to take the oath 
of allegiance, except with certain qualifications, which I 
give in the language of the majority opinion: 

“That he will do what he judges to be in the best 
interests of the country only in so far as he believes it will 
not be against the best interests of humanity in the long 
run; that he will not assist in the defense of the country 
by force of arms or give any war his moral support unless 
he believes it to be morally justified, however necessary 
the war might seem to the government of the day; that 
he will hold himself free to judge of the morality and 
necessity of the war, and, while he does not anticipate 
engaging in propaganda against the prosecution of a war 
declared and considered justified by the government, he 
prefers to make no promise even as to that; and that he 
is convinced that the individual citizen should have the 
right to withhold his military services when his best moral 
judgment impels him to do so.” 

The majority opinion held that he could add no quali- 
fications to the oath of allegiance which required him to 
defend the constitution and laws of the United States; that 
if he desired to become a citizen he could not make terms 
but must take the oath without reservations; that if in the 
opinion of the nation, expressed by Congress, it became 
necessary to engage in war it was not for him to place his 
judgment against that of his country and say that because 
of his opinion that the war was unjust he would not obey 
the mandate of his country and bear arms in its defense. 

The substance of the minority opinion is that as Con- 
gress did not say in so many words that the applicant must 
promise to bear arms in the event of war, such a promise 
cannot be implied from an oath to support the Constitution 
and Laws of the United States, because such an inference 
is directly opposed to the spirit of our institutions and to 
the historic practice of Congress. 

Every man born a citizen of the United States between 
the ages of 18 and 45 was, under the Selective Draft Act of 
1917, subject to military service in the World War, unless 
as a matter of grace, he was exempted by the act from such 
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service. He was excluded if too young or too old, because 
of infirmities or conscientious scruples and for a number 
of other reasons. Congress has always been reasonable and 
just in the application of its power to compel its citizens to 
bear arms, but if it sees fit to require military service of 
younger or older men than its practice has been in the past, 
or to limit the scope of its exceptions the citizen must 
obey; and if, for instance, it concludes it wise to repeal the 
clause exempting conscientious objectors, the duty of a 
native born citizen is to obey or take the consequences. 

Then why should a foreigner who wishes to become a 
citizen be given any greater advantage than a native born 
son, and be admitted to citizenship with the distinct under- 
standing that he is not required to bear arms if he does 
not deem the war to be a just one? Why should it be con- 
sidered as opposed to the spirit of our institutions to re- 
quire the person seeking naturalization to place himself in 
exactly the same position as the native born and subject 
himself to the Constitution and Laws of his adopted coun- 
try! 

The dissenting opinion recites the liberality of our 
government in dealing with exemptions from war service. 
No country could be expected to be more generous than 
ours in that respect. Why then should the applicant for 
citizenship be unwilling to rely upon the magnanimity of 
our government and refuse to take the oath to support the 
Constitution and Laws of his adopted country without res- 
ervations or conditions? By insisting upon making it a con- 
dition of taking the oath that he is not to bear arms in a 
war which he considers unjust, he is asserting the existence 
of a principle which if recognized by our government ap- 
plies not only to himself but to every other individual 
seeking naturalization. And if foreigners are permitted to 
become citizens with reservations as to bearing arms the 
same principle should ultimately be applied to native born 
citizens. The result of it would be that every slacker would 
be able to evade military service and the entire burden of 
‘warfare would fall upon the shoulders of patriotic citizens 
willing to bear their share of the dangers of military de- 
fense. The dissenting opinion would allow mere acts of 
grace on the part of our government to ripen into a title 
of absolute right. 

Mr. Macintosh was not opposed to bearing arms in all 
wars—in other words there might be wars in which he 
would be willing to fight, but he did not want to be a 
soldier in a war which he deemed to be unjust. His judg- 
ment was to be controlling regardless of the opinion of 
the country as a whole. 

The history of this country is not such as to justify 
a person in assuming that it is to engage in an unjust war. 
Our treatment of Cuba, our attitude towards the Philippine 
Islands, as well as our generous aid to the Allies in the 
World War and our unwillingness to profit as the result 
of it at the expense of the vanquished, is typical of the 
attitude of the American people towards other nations, and 
a person who is unwilling to abide by the decision of the 
people of this country as to the righteousness of the cause 
it defends by military force, is not, in my judgment, a 
person who would find congenial relationships in the United 
States of America. 

As applied to the case at hand the references in the 
dissenting opinion to the struggle for religious liberty are 
hardly apropos, as religious liberty has been the birthright 
of every American citizen since the adoption of the Federal 
Constitution. Since that time there has been no struggle 
in this country for religious liberty and as far as the num- 
ber of our citizens who have been conscientiously opposed 
to war is concerned, it has been relatively small. The great 
majority of our citizens have been willing to respond to 
the call of their country, without qualification, readily acqui- 
escing in the right of government to demand their services. 

f the spirit of our institutions permits a foreigner 
seeking naturalization to become a citizen with the distinct 
understanding that he is to be permitted to determine for 
himself as to the justice of the war in which he is asked to 
bear arms, what is to be the situation when he is asked to 
support laws which he deems to be unjust? If he is allowed 
to pass upon the righteousness of a war which may vitally 
affect the existence of the nation, why should he not be per- 
mitted to pass judgment upon a matter of less importance, 
viz.; whether or not the law he has sworn to uphold is a 
just one? If he conscientiously believes a certain law to be 
unjust and injurious to the welfare of the country, why 
should he, under the doctrine of the dissenting opinion, 
be compelled to obey it? 

Mr. Macintosh was 54 years of age and a Baptist min- 
ister. Under the Selective Draft Act of 1917 he was not 


eligible for military service and there was no possibility 
of his being requested to bear arms under such an act if 
he had taken the oath of allegiance without reservations. 
The issue he made with the government was academic pure 
and simple and one cannot help but wonder if some organ- 
ization with pacific tendencies had not suggested the issue 
with the object of assisting in the campaign being waged 
against war. If the surmise should prove to be true, I have 
no doubt that it was inspired by proper motives; but in my 
judgment the organized effort to prevent war is making a 
great mistake in waging a campaign against reasonable pre- 
paredness and by inculcating in the minds of our youth the 
thought that it is wrong under any and all circumstances 
to take part in warfare—even in a purely defensive struggle. 

History tells us that we have no just reason for be- 
lieving that we will never be compelled to defend ourselves 
against the overt acts of some other nation. The restless- 
ness of the world, the ambition of a cruel leader, the jeal- 
ousy of a covetous people, the hatred of a despised race, 
the fanaticism of a religious cult, may at any time involve 
us in war despite our most earnest endeavors to prevent 
it. In such circumstances are we to sit idly by and allow 
ourselves to be overrun and our most sacred rights trod- 
den under foot without any effort to protect ourselves? 
And if any effort is justified should it not be as far as 
possible a successful effort; and should it not be made with 
all possible skill and the least loss of life? These questions 
answer themselves. So does this question:—Should we 
make our country the haven of the pacifists of the world 
by inviting them to become citizens with the distinct un- 
derstanding that they may escape the burden of defending 
their adopted country by asserting that its cause is unjust? 

None of us believes in aggressive war, nor war of any 
kind which can be prevented by peaceful means. But we 
know that war which cannot be prevented is likely to come 
and undoubtedly will come. So we should take a sane view 
of the actual facts and without creating an improper mili- 
taristic feeling or:stimulating unreasonable martial ambi- 
tions should be ready at all times to meet the aggression 
of others. 

I am afraid that the sermon of Reverend Mr. Fosdick 
has caused me to go far afield, but I deprecate the influences 
at work which have a tendency to make of us a race of 
pacifists and I deem it the duty of lawyers as well as of 
ministers to express their views on this important subject. 
Our liberties were won by our Fathers as the result of 
ceaseless struggle and sacrifice, and we are not worthy 
heirs of our illustrious ancestors unless we are willing to 
submit ourselves to ceaseless struggle and sacrifice in order 
to retain them. 


Study of Civil Justice in New York 


Epitor, AMERICAN Bar ASSOCIATION JOURNAL: 


A little more than a year ago questionnaires were sent 
to all the practicing lawyers in New York City. The 
lawyers were asked to answer a number of questions con- 
cerning various aspects of an action at law selected from 
their practice. Many of the recipients were puzzled, and 
some were skeptical concerning the purpose of the ques- 
tions. The endorsement of the survey by leaders of the 
bar, including Chief Judge Cardozo, coupled with the 
imprimatur of The Institute of Law of Johns Hopkins 
University upon the project, vested it, however, with un- 
mistakable authority. 

A preliminary report entitled “Study of Civil Justice in 
New York,” has just been published by the Hopkins Press, 
that should indicate to some degree the direction toward 
which the study of litigation is heading. For the first time 
in the history of scientific jurisprudence in this countr 
the beginning of an adequate body of data has been col- 
lected for study. It should be emphasized that this pre- 
liminary report contains no panaceas, no predictions, no 
cures. It contains merely, to borrow a figure from a more 
exact science, the guinea pigs, the rabbits and the white 
mice of legal pathology. But to those who recall the hit 
and miss methods, the guess work and the casual institu- 
tions that have directed the progress of legal reform in 
the past, this report will be regarded as epoch-making. 

More than 1750 members of the New York bar have 
contributed 5000 detailed reports of actual cases. The 
results are still being tabulated and studied at the In- 
stitute, and the results are opening new vistas for further 
research. In fact, the one definite conclusion reached to 
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date is the necessity for further study—study that will un- 
doubtedly take many years. 

A casual examination of the report will disclose many 
interesting, and in some cases startling facts. For in- 
stance, to select one at random, of 8820 cases disposed 
of at Trial Term in the Supreme Court, only 43 per cent 
reached trial. Of all cases disposed of only 29 per cent 
reached verdict or judgment. 

In the Supreme Court of some $33,000,000 worth of 
judgments entered during 1930, only some $2,000,000 were 
marked satisfied in whole or in part during that year. This 
should cause those who regard our machinery of litigation 
as adequate for our present day industrial society, to pause 
and reflect. 

Of 223 Municipal Court cases examined, the indica- 
tions are that the cost to the plaintiff to collect sums from 
$100 to $600 averages about one-third of the amount col- 
lected, and the cost to the defendant is another third. 

The illustrations are selected at random from a thirty- 
nine page report, illustrated with graphs and charts. The 
bare surface of the study has been scratched. But already 
exact knowledge has begun to supplant haphazard guess 
work, A continuation of this pioneer work by the Insti- 
tute of Law of Johns Hopkins University gives promise 
of elevating jurisprudence in America to the plane of 
scientific dignity that it has already achieved abroad. 

NEWMAN LEvy 
New York, August 4. 


A Correction 


Epttror, AMERICAN BAR ASSOCIATION JOURNAL: 


William Renwick Riddell, of Osgoode Hall, Toronto, 
cleverly dramatized the situation which gives value to a 
recent book, “The Trial of Jesus of Nazareth” reviewed by 
him in the August number of the American Bar Association 
Journal. He writes: 

“To the Christian, Modernist or Fundamentalist, Tri- 
nitarian or Unitarian, Catholic, Orthodox or Protestant, 
the death of Jesus of Nazareth is the atonement for sin, 
the sole hope of reconciliation of man with his Maker and 
of eternal life.” 

Orthodox or Protestant, last in his roster, may be 
treated as surplusage; but that Unitarians hold “the death 
of Jesus of Nazareth is .... the sole hope . . . of eternal 
life’ is reversible error. The able reviewer is obviously 
stronger on history than on the tenets of Unitarianism. 
Named for their rejection of a divided God, the whole 
orthodox scheme of salvation is necessarily eliminated from 
their faith. “Jesus paid it all” has no place in Unitarian 
thought. They cheerfully accept the scriptural assurance 
that “whatsoever a man soweth that shall he also reap,” 
and have the courage of their conviction with which to 
face whatever lies beyond the grave upon that equitable 


doctrine. 
Frep H. Tart 


Los Angeles, Cal., July 31. 


“Yellow Dog Contracts” 


Epitor, AMERICAN BAR ASSOCIATION JOURNAL: 


In the article in the July number on “Yellow Dog 
Contracts” I am interested in the underlying assumptions 
of the author that it is a consummation devoutly to be 
wished that employers should not be permitted to contract 
with their employees not to become members of labor 
unions, and that the prognosis in that regard is hopeful. 
It is a case of giving a “yellow dog” contract a bad name 
and hanging it. The labor leaders have been very for- 
tunate and successful in their choice of expletives. But 
our profession should not be unduly influenced by ad- 
jectives, however picturesque. Perhaps the courts may 
have been right in their decisions that freedom of con- 
tract is more important than the ultimate unionizing of 
all labor. Liberty of contract is the rule, and the burden 
is upon those who assert that greater benefit will result 
from restricting the rights of individuals to agree to the 
terms of employment. There is a vast number of people 
who prefer not to be under the tutelage of labor leaders 
or subject to their decisions as to work or no work. There 
is a considerable body of employers who prefer to at- 
tempt to run their businesses without the interference of 
labor leaders. In an individualistic civilization the law 
should hold the scales even as between those who prefer 
to be non-union or “open shop” and those who prefer to 











be union. Unless every contract of employment is af- 
fected by a public interest there is no right under the 
Constitution either to dictate a minimum wage or to pro- 
hibit employer and employee from entering into a contract 
that the employee will refrain from joining a union. “Col- 
lective bargaining” should, of course, be permitted by the 
law, but to enforce it by law upon every employer is to 
take a distinct step—Mexico and Russia-wards. In Mexico 
no strike is illegal unless 50 per cent of the strikers use 
violence. In Russia all the ‘ ‘employing class” are pariahs, 
if not outlaws. Those who glory in every expedient for 
the advancement of unionization are furthering the cause 
of collectivism v. individualism. 

Since you have published a rather socialistic screed 
against the so-called “yellow dog” contracts, you may care 
to print a few words on the other side. 


Ira JEWELL WILLIAMS 
Philadelphia, Aug. 4. 


Toledo Lawyers Win First Battle 


“The first battle in the campaign of the Toledo 
Bar Association against the unlawful practice of 
law by corporations and laymen has resulted in a 
victory for the lawyers. In cases brought on behalf 
of the association against collection agencies in 
Common Pleas Court of Lucas county, the court 
has held that the operation of a collection agency, 
and the collection of debts for others as a business 
and for a valuable consideration, whether through 
court action or otherwise, constitutes the practice 
of law. The court so decided in ruling on motions 
in cases against The Merchants’ Credit & Adjust- 
ment Company and The Buckeye Mercantile 
Agency. 

“Suits to enjoin the defendants from practicing 
law were started last March against both these 
organizations and also against The Toledo Associa- 
tion of Credit Men. In their petition the plain- 
tiffs allege that the defendants have for several 
years practiced law and are now practicing law in 
various manners and particulars. Among the alle- 
gations setting forth the ways in which the defend- 
ants are charged with practicing law is the fol- 
lowing 

“*Defendant operates a collection agency for 
the collection of claims, debts and demands for the 
public generally, and contracts with merchants and 
others to collect claims, debts and demands owing 
to them, for a valuable consideration.’ 

“Another specification alleges that the ‘defen- 
dent attempts to collect, and does collect, for a 
valuable consideration, debts, claims and demands 
belonging to persons and corporations other than 
itself, by threatening the debtors of such persons or 
corporations that if they will not pay the same it 
will bring, or cause to be brought, legal action 
against said debtors to enforce payment of said 
claims, debts and demands.’ 

“The defendants filed motions to strike these 
allegations from the petition on the ground that 
they were immaterial and irrelevant and that the 
facts alleged did not constitute the practice of law. 
By these motions the most important question in 
the cases—whether the operation of a collection 
agency constitutes the practice of law—was raised. 
The motions were heard by Judge Milroy. Ex- 
haustive briefs were filed, and the Court, after con- 
sidering the questions involved for several weeks, 
overruled the motions of the defendants, thereby 
holding that the operation of a collection agency 
per se and the other acts alleged, do constitute the prac- 
tice of law.”—From Ohio Law Bulletin and Reporter. 
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Alabama State Bar Takes Steps to Pre- 
vent Practice of Law by Corporations 
and Lay Agencies—Amendment of 
State Bar Act 


The Alabama State Bar Association, 
which is the all inclusive Alabama State 
Bar since 1923, when the Bar Act was 
passed, held its annual meeting in Mont- 
gomery, July 1st and 2nd. After ad- 
dresses of welcome by Mayor Gunter, 
of Montgomery, and by John P. Kohne, 
President of the local bar association, 
there was an address by W. M. Wood- 
all, of the Birmingham bar on the vari- 
ous proposed acts to prevent encroach- 
ment by corporations and lay agencies 
upon the practice of the profession. The 
discussion developed into a resolution to 
make another effort to have passed at 
the present session of the State Legis- 
lature a bill defining the practice of law 
and prohibiting, with penalties for dis- 
obedience, the practice of law by cor- 
porations and lay agencies. The effort 
te pass such an act earlier in this ses- 
sion of the Legislature having failed, 
the bar has become greatly stirred 
about the problem. 

The committee in charge of legisla- 
tion reported that the Bar Act had al- 
ready been successfully amended by the 
Legislature to empower the Bar alone 
to prescribe what shall be the require- 
ment for admission to the Alabama bar. 
This new amendment will be worked 
out by the Bar Commission, which al- 
ready conducts the bar examinations 
through its own examiners, and makes 
the character investigations. 

Since the Association adjourned the 
committee in charge has succeeded in 


securing the passage by the House of 
Representatives of all the bills, and ex- 
pects during the present week to secure 
their passage by the Senate and ap- 
proval of the Governor. If this is done 
the Alabama Bar will have as advanced 
legislation as the bar of any State in 
the Union. 

The annual address was made by 
Chancellor Newman of Nashville, Ten- 
nessee; and other addresses were made 
by Walter Brower of Birmingham, 
Marion Rushton, and Circuit Judge 
Leon McCord, of Montgomery. 

Borden Burr, of Birmingham, was 
elected President of the Association for 
the ensuing year. Mr. Burr deserves 
more credit than any other one man for 
pressing to successful passage through 
the Legislature of 1923, the so-called 
Incorporated Bar Act; Alabama being 
the first old State and the fourth State 
to adopt the general incorporation of the 
Bar. Mr. Burr is also the first lawyer 
not on the Bar Commission to be elected 
president, since its organization in 1924. 
He is of the firm of Benners, Burr, Mc- 
Kamy and Forman, of Birmingham. 

W. B. Harrison, of Birmingham, was 
again elected Secretary of the Associa- 
tion. 





Delaware 





Delaware State Bar Appoints Commit- 
tees on Annotating American Law 
Institute Restatements and on the 
Unlawful Practice of the Law 


The Annual Meeting of the Delaware 
State Bar Association was held at Wil- 
mington on the Twenty-first day of 
May 1931. The following officers of the 
Association were re-elected, namely 
Charles F. Curley of Wilmington, as 
President; Frances deH. Janvier of Wil- 
mington, Henry Ridgely of Dover and 
Charles W. Cullen of Georgetown, as 
Vice-Presidents; Thomas Muncy Keith 
of Wilmington, as Secretary; and 
Thomas C. Frame of Dover, as Treas- 
urer. 

The meeting authorized the appoint- 
ment of a Committee to consider and 
report to the Association its recommen- 
dations for the procedure to be fol- 
lowed in annotating with reference to 
the Delaware decisions, the re-state- 
ments of the Law Institute; also the 
appointment of a Committee to consider 
and report to the Association concern- 
ing the practice of the law by persons 
not admitted to practise. 

On June 27th, 1931 the summer meet- 
ing of the Association was held at 
Rehoboth Beach, Delaware, and in 
point of members in attendance and 
enjoyable features, was one of the most 
successful meetings the Association has 
had. The feature of the meeting was 
the dinner address by Chief Justice 
Pennewill of the State Supreme Court 
in which he reminisced on the State 
Bench and Bar of an earlier time. The 
heartiness of its reception by the mem- 
bers ‘was a tribute to its historical value 
as well as an expression of the regard 
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in which the Chief Justice is held. The 
address will later be published. 
Tuomas Muncy Keira, Secretary. 


CHARLES F, CURLEY 
President, Delaware Bar Association 








Indiana 





Indiana State Bar Association Outlines 
Major Objectives 


A compulsory State Bar Act, court 
action to restrict the illegal practice of 
law by corporations and a drive for the 
non-partisan election of judges were 
outlined as the major objectives of the 
Indiana State Bar Association at the an- 
nual meeting held at Lafayette, Ind., 
July 9th and 10th. 

Special committees appointed to 
study these problems will report at a 
winter meeting of the Association to be 
held in Indianapolis some time in De- 
cember. The Association will also con- 
tinue its efforts to obtain a more sim- 
plified procedure in Indiana. 

Frank N. Richman of Columbus, Ind. 
was elected President of the Associa- 
tion and Frank H. Hatfield of Evans- 
ville was elected Vice President. Mr. 
Richman has been acting President since 
the death of President William W. Mil- 
ler of Gary this year. 

New members of the Board of Man- 
agers are: L. L. Bomberger, Hammond; 
John B. Randolph, Lafayette; Eli F. 
Seebirt, South Bend; Samuel D. Jack- 
son, Ft. Wayne; Milo N. Feightner, 
Huntington; W. H. Parr, Lebanon; 
William H. Hill, Vincennes; Carl M. 
Gray, Petersburg; Harry C. Meloy, 
North Vernon; Denver C. Harlan, Rich- 
mond; Samuel J. Offut, Greenfield, and 
Charles F. Remy, Indianapolis. 

Principal guest speakers at the meet- 
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Frank N. RICHMAN 


President, Indiana Bar Association 





ing were Judge Frederic R. DeYoung, 
of the Illinois Supreme Court; Anan 
Raymond, Chicago, former president of 
the Nebraska State Bar Association, and 
Prof. Walter Wheeler Cook of Johns 
Hopkins University. 

Tuomas C. BaTcHEtor, Secretary. 








Minnesota 





Minnesota Bar at Annual Meeting 
Requests Supreme Court to Make 
Rules Governing Professional Con- 

duct—Special Committee on Re- 

vision of Corporation Law 

Morris B. Mitchell was elected Presi- 
dent of the Minnesota State Bar Asso- 
ciation at its annual meeting in St. Paul, 
Minnesota, on July 9th, 10th and 11th. 
The other officers elected were Chester 
L. Caldwell, Vice-President; Wm. G. 
Graves, Treasurer; and Donald C. Rog- 
ers, Secretary. 

Mr. Mitchell has been one of the most 
active members of the State Association 
since its organization in 1926. He was 
born in Louisville, Kentucky, August 
21, 1890. He received his B.A., Uni- 


versity of Wisconsin, in 1912, and his 
L.L.B. from Harvard Law School in 
1915. He was admitted to the Bar in 


the State of Minnesota in 1916. In 
1926 he was one of the leaders in the 
adoption of the Federated Bar Plan by 
the Minnesota Association. Since that 
time he has served as Chairman of the 
(Committee .on Membership and Co- 
operation with local associations. Under 
his direction the State Association has 
reached the highest membership it has 
ever had. Mr. Mitchell is a director of 
the American —— Society. He 
is a member of the firm of Rockwood & 
Mitchell, Minneapolis. 

After serving as Secretary of the 
State Association for eighteen years, 
Mr. Caldwell was elevated to the posi- 
tion of Vice-President of the Associa- 
tion. He practises in St. Paul, Minne- 
sota. 


Mr. Graves was re-elected to the po- 


sition as Treasurer of the Association. 
He is a member of the firm of Sanborn, 
Graves & Andre of St. Paul. 

Mr. Rogers formerly served as Secre- 
tary of the State Membership Commit- 
tee. He is associated with the firm of 
Timerman & Vennum of Minneapolis: 

One of the important acts of the an- 
nual meeting this year was the approval 
of a petition, which the Ethics Commit- 
tee had heretofore made to the Supreme 
Court requesting that court to make 
rules governing the conduct of lawyers 
in the practice of their profession. One 
section of these proposed rules provided 
in part, “that attorneys shall not directly 
or indirectly solicit a retainer, or em- 
ployment, to present, settle, prosecute 
or defend any claim or action,” and it 
further went on to prohibit the em- 
ploying of others to solicit business. A 
spirited fight was carried on against the 
adoption of this proposed rule, but it 
was finally recommended for approval. 

The annual meeting also provided for 
the appointment of a Special Committee 
on revision of corporation law. During 
the past year the former constitutional 
double liability provision on stock of 





Morris B. MItTcHELt. 
President, Minnesota Bar Association 





Minnesota corporations was abolished. 
The Association proposes to have a re- 
vision made of all the corporate laws 
of the state, and to have the recommen- 
dations of this Committee acted upon at 
the next annual meeting. 

The Association also adopted a con- 
stitutional amendment providing for the 
appointment of an Executive Secretary. 
It is expected that through the work of 
this Secretary the activities of the Asso- 
ciation will be co-ordinated. 

Donatp C. Rocers, Secretary. 


North Carolina 


North Carolina Bar Refuses Referendum 
on Eighteenth Amendment 

The thirty-third annual meeting of 

the North Carolina Bar Association was 











Smas G. BERNARD 
President, North Carolina Bar Association 





held at Chapel Hill, the seat of the Uni- 
versity Law School, July 23, 24 and 25, 
with the largest attendance of any of its 
recent meetings. Dean M. T. VanHecke 
delivered the address of welcome which 
was responded to by Pres. E. W. 
Timberlake, Jr., of the Wake Forest Law 
School. Following the address of Presi- 
dent Charles G. Rose on “The Lawyer, 
His Privileges and Responsibilities,” 
Dean Justin Miller of Duke University 
Law School, presented as the guest 
speaker of the evening Hon. James 
Grafton Rogers, Assistant Secretary of 
State, whose subject was “Evolution 
of the American Lawyer.” 

On the evening of July 24 an ad- 
dress was delivered by Hon. Charles A. 
Boston, President of the American Bar 
Association, on “Historical Background 
of the North Carolina Lawyer.” Other 
addresses were made by Hon. P. W. 
Phillips, of Washington, former mem- 
ber of the U. S. Board of Tax Appeals, 
on “Minimizing Federal Taxes,” by 
Prof. Albert Coates of the University 
Law School on “Crime and Punishment” 
and by Prof. Roscoe B. Turner of the 
Yale School of Law on “The Admin- 
istration of the Banking Laws.” 

Just before final adjournment a reso- 
lution was introduced calling for a 
referendum among members of the As- 
sociation for repeal of the Eighteenth 
Amendment. The resolution without 
discussion was laid on the table by a 
two to one vote. 

The following were elected officers for 
the year 1931-1932: Silas G. Bernard, 
of Asheville, President; Kemp D. Battle, 
Rocky Mount, C. H. Gover, Charlotte 
and S. J. Ervin, Jr., Morganton, Vice- 
Presidents; Henry M. London, of Ra- 
leigh, Secretary-Treasurer; R. O. Ever- 
ett, of Durham, H. E. Stacy, of Lum- 
berton, on the Executive Committee, the 
hold-over members being A. A. Hicks 
(Chairman) of Oxford, A. Wayland 
Cooke, of Greensboro, Fred S. Hutchins, 
of Winston-Salem and R. A. Whitaker, 
of Kinston. 

Henry M. Lonpon, Secretary 
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Ohio 





Ohio Bar Favors Abolition of Law 
Office Study and Modernizing Ex- 
amination Questions—Unlawful 
Practice of the Law and 
Other Matters Dealt With 
at Annual Meeting 


The Fifty-second Annual Meeting of 
the Ohio State Bar Association at Cedar 
Point, Sandusky, Ohio, consumed two 
full days, July 9 and 10. 

President Phil S. Bradford, in his ad- 
dress entitled “A Word of Appreciation 
and a Brief Survey,” after reviewing the 
Association’s work for the year, ex- 
pressed the opinion that its legislative 
program was too ambitious, resulting in 
loss of influence of the organization. He 
recommended that the Association have 
representatives in constant attendance 
during the sessions of the General As- 
sembly to oppose measures which are 
adverse and repugnant to the legal pro- 
fession. 

President Bradford also recommended 
the appointment of a special committee 
to draft a Uniform Municipal Court Act 
for Ohio, in co-operation with the Ju- 
dicial Council of Ohio, as suggested by 
the Governor, when reluctantly signing 
a separate municipal court act. 

The Secretary’s Report outlined the 
activities of the Association headquar- 
ters in rendering service to Association 
members, and the publication of the 

“Ohio Bar,” the weekly magazine of the 
Association, whose roster includes 3,862 
members, with 94 additional applicants 
admitted at the meeting. Thirty-four 
members died during the year. 

The Committee on Insurance Law 
Revision, headed by Wilbur E. Benoy 
of Columbus, reported that a proposed 
revision of insurance laws will be ready 
within six months for consideration at 
regional meetings. 

The report of the Committee on 
American Law Institute was made by 
Melville W. Vickery of Cleveland, de- 
tailing the work of that Committee in 
preparing, publishing and distributing 
Ohio annotations to the restatement on 
contracts. 

The Grievance Committee, through its 
Chairman, J. H. Beatty, of Toledo, re- 
ported receipt of 23 complaints, all but 
one of which had been disposed of. This 
Committee recommended branding as 
unprofessional conduct the use of a firm 
name unless each person’s name ap- 
pearing therein is a member of the Ohio 
bar in good standing and that names of 
deceased former partners be used for 
not to exceed two years after such 
partners’ death. The resolution was 
tabled, but the report of the Committee 
adopted. 

The report of the Committee on Jury 
Law Reform was made a special order 
of business for the meeting of the Judi- 
cial Section, when the recently enacted 
State Bar law for selecting and sum- 
moning jurors was explained by Francis 
B. Kavanagh of Cleveland, a member of 
the committee drafting the law, and dis- 
cussed by lawyers and judges. 

The Conference of Bar Association 
Delegates, presided over by Common 
Pleas Judge George B. Harris of Cleve- 
land, considered the enactment of a 
Uniform Ohio Municipal Court law, the 
discussion being led by Common Pleas 





WaLtTer A. RYAN 
President, Ohio Bar Association 





Judge John P. Dempsey of Cleveland, 
and Chief Justice Carrington T. Mar- 
shall of the Ohio Supreme Court. The 
Conference adopted a motion favoring 


the appointment by the State Bar Asso-'’ 


ciation President of a committee to co- 
operate with the Ohio Judicial Council 
in studying the problem. 

The Committee on Judicial Adminis- 
tration and Legal Reform, through its 
Chairman, John C. Shea, of Dayton, 
recommended closer co-ordination be- 
tween that committee and the Associa- 
tion Legislation Committee, limiting the 
legislative program and holding regional 
meetings to study the proposed Insur- 
ance Law Revision. 

Abolishing law office study, as a 
means of raising the standard of admis- 
sion to the bar, and modernizing bar 
examination questions, in order to re- 
move them as far as possible from the 
pre-guidance of the quiz-master, were 
recommended in the report of the Com- 
mittee on Legal Education, presented by 
Chairman Grauman Marks of Cincin- 
nati, which report was adopted. 

Former Court of Appeals Judge John 
A. Cline of Cleveland, for the Profes- 
sional Ethics Committee, reported that 
committee believed that it was unneces- 
sary to define the practice of law by 
legislative enactment and that solicita- 
tion of business by lawyer and layman 
was being discontinued through the en- 
forcement of Rule 28 adopted by the 
Ohio Supreme Court. Chairman Cline 
recounted at some length the litigation 
successfully prosecuted by Jack B. 
Dworken of Cleveland to enjoin the 
practice of law by voluntary associations 
and corporations. Judge Cline empha- 
sized that the result of this pioneer 
work was of importance to the lawyer, 
the public and the courts. He presented 
a resolution recommended by his com- 
mittee, commending all those who had 
given time and money to furthering the 
work, and pledging the moral support 
of the State Association to the persons 
and groups engaged in the work. 

The Committee on Unauthorized 
Practice of Law, reported through 


Chairman Milo J. Warner of Toledo, 
that the committee confined its efforts 
to co-operating with local bar associa- 
tions and local movements to curtail 
illegal law practice and correlating the 
endeavors into a united effort. 

Jack B. Dworken of Cleveland, ad- 
dressed the meeting, relating the history 
of the litigation which he sponsored in 
securing injunctions against unlawful 
practice of the law. He insisted that 
the State Association take more vigor- 
ous action in promoting and protecting 
the interests of lawyers, even by divert- 
ing to that purpose the money now used 
to publish its weekly magazine. He ad- 
vocated amending the Association Con- 
stitution, which makes the president 
ineligible for re-election, to authorize 
the selection of a full time compensated 
president, and to create a fund to assist 
younger members of the bar. 

Principal program addresses were de- 
livered by U. S. Senator Simeon D. Fess 
of Yellow Springs, Ohio, upon “Some 
Problems Before Us”; Hon. John W. 
Bricker of Columbus, member of the 
Ohio Public Utilities Commission, on 
“Public Utility Regulation’; and State 
Senator Earl R. Lewis of St. Clairsville, 
speaker pro tem, upon “Ohio’s Taxation 
Problems.” Hon. Harold W. Houston 
of Urbana presided as toastmaster at 
the Friday evening banquet, which was 
addressed by Hon. Paul V. McNutt, 
Dean of the Indiana University School 
of Law, upon the subject “The Trium- 
virate of the Law.” 

Officers elected were: Former Com- 
mon Pleas Judge Walter A. Ryan of 
Cincinnati, member of the Executive 
Committee and former chairman of the 
Legislative Committee of the State Bar 
Association. Judge Ryan was the leader 
in 1918 in the formation of the Cincin- 
nati Lawyers’. Club, known for its 
weekly luncheon programs and the an- 
nual gridiron dinner. 

Members of the Executive Committee, 
elected for three years, were: Hon. A. 
R. Johnson of Ironton (re-elected), Hon. 
Wm. W. Weir of Warren, and Gerritt 
J. Fredriks of Cincinnati. 

J. L. Henney, Sec. 





Wisconsin 





Wisconsin Bar Holds Successful Con- 
vention—Indefinitely Postpones Reso- 
lution to Submit Repeal of Eigh- 
teenth Amendment to 
Members 


_ The 1931 convention of the Wiscon- 
sin State Bar Association was held at 


Superior, Wisconsin, June 24, 25 and 
26. The convention was_ successful 
from every point of view. While the 


attendance was not as large as usual, 
yet it was very gratifying considering 
the location of Superior, which is in the 
extreme northwest corner of the state 
and quite far from the center of the 
lawyer population of Wisconsin. Ap- 
proximately three hundred fifty mem- 
bers and guests were registered at the 
convention. The local arrangements for 
their entertainment were splendid, and 
everyone came away from Superior feel- 
ing that their stay in the city had been 
both pleasant and profitable. 

Special entertainment was arranged 
for the ladies, consisting of a reception 
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and bridge at the Gitchinadji Country 
Club on Wednesday. The ladies were 
entertained again at the same place on 
Friday, and were also treated to a 
special automobile trip to Cedar Island 
Lodge, on the Brule river, which a short 
time ago served as a summer home or 
White House of President Coolidge. 
The ladies joined with the men at the 
banquet on Thursday evening at the 
Androy Hotel, and in the automobile 
drive Thursday afternoon which was 
given by the Douglas County bar asso- 
ciation to all members and guests. This 
drive took in a wide territory of un- 
usual scenic beauty, including the 
famous Sky-Line Drive overlooking 
Duluth, the bay, and one of the finest 
harbors in the world. 

John Murphy, attorney at Superior, 
was splendid as toast master of the 
banquet. Other speakers called upon 
were Chief Justice Marvin B. Rosen- 
berry, of the Wisconsin Supreme Court, 
and ex-Justice Burr W. Jones, of 
Madison. The principal entertainer at 
the banquet was Frank Madden, a St. 
Paul newspaper writer, lawyer, and 
radio entertainer. 

The Douglas county bar association 
tendered to the men attending the con- 
vention a complimentary fish luncheon 
at the Androy Hotel Friday noon, the 
principal feature of which was an 
address by ex-Senator Irvine L. Len- 
root, now justice of the United States 
Court of Patents and Customs Appeals. 
Mr. Lenroot formerly lived at Superior 
and now has a summer home on the 
picturesque Brule river near that city. 
He told of the work of the Court of 
which he is judge, and its jurisdiction, 
saying that from the standpoint of 
amount of money values involved in its 
judgments, he believes the Court of 
Customs Appeals is the most important 
in the country. 

On Thursday morning two round 
table discussions formed the principal 
part of the program. The first one 
dealt with the subject, “What is a 
Model Appellate Court Opinion from 
the Lawyer’s Viewpoint?” Frank T. 
Boesel of Milwaukee presided as chair- 
man, and William A. Hayes, Milwaukee 
led the discussion. The other subject 
for round table discussion was “Choos- 
ing a Location and Getting Acquainted 
with the Community in the Proper 
Way; Interviewing Clients, Witnesses; 
Attitude Towards Public Matters.” The 
chairman of this round table discussion 
was John C. Thompson, Oshkosh, and 
the leaders were Jesse Higbee, 
La Crosse, and Edmund Shea, Milwau- 
kee. Many helpful hints to young 
lawyers were brought out in this dis- 
cussion. 

The president, J. Gilbert Hardgrove, 
Milwaukee, chose as the subject of his 
address, “Judicial Review of Actions 
of Administrative Bodies.” The burden 
of his message was a warning that 
under the present system of reviewing 
the decisions of administrative bodies, 
we are in danger of losing valuable 
rights guaranteed by the Constitution. 
The speaker called attention to the fact, 
that, in absence of statutes, the method 
of review commonly used in Wisconsin 
in dealing with administrative tribunals 
is by certiorari; that this in effect has 
limited the review in Wisconsin to ques- 
tions of jurisdiction. Under this pro- 
ceeding, when the writ runs to an in- 
ferior court the only question is whether 
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-ceeded its jurisdiction. 


that court has jurisdiction or has ex- 
Mr. Hardgrove 
maintained that a broader right of re- 
view should be recognized when it runs 
to an inferior tribunal acting only in 
a quasi-judicial capacity, otherwise find- 
ings of fact by the administrative 
tribunal are taken to be conclusive; that 
to make our administrative bodies the 
final judges of facts is to permit each 
to become a law unto itself which would 
not be tolerated under any democratic 
government today. The inferior ad- 
ministrative agencies in those countries 
in Europe in which review by the judi- 
ciary is denied are not left without re- 
sponsibility, because appellate adminis- 
trative review, judicial in nature, is pro- 
vided within the executive department 
itself. Mr. Hardgrove then took up in 
some detail the limitations under which 
the citizen, individual or corporate, can 
obtain redress under the Wisconsin law. 

The Report of the Special Committee 
on State Commissions, read by Theo- 
dore Brazeau, Wisconsin Rapids, chair- 
man, dealt in part with the same sub- 
ject as that covered by President Hard- 
grove’s address. The report ably re- 
viewed, in considerable detail, the origin 
and growth of commissions in Wiscon- 
sin, indicating not only the large num- 
ber of commissions that have been 
created, covering the activities of citizens 
in many walks of life, and control and 
regulation of such activities from be- 
ginning to end. The report called par- 
ticular attention to the marked increase 
not only in the growth in the number 
of commissions but in the broadening 
of the authority and power given to 
such commissions. The report con- 
cluded among other things, that findings 
of fact by such administrative commis- 
sions and boards should be specific and 
wholly supported by evidence. Courts 
should insist upon such findings and the 
parties should be assured of an adequate 
review thereof by duly _ constituted 
courts. The power of commissions to 
promulgate rules, which in many in- 
stances have the force and effect of law, 


should be carefully limited by legislative 
authority. 

The committee believed that ¢om- 
missions have come to stay and are 
necessary in order to insure govern- 
mental efficiency. In view of this and 
their importance, persons clothed with 
extensive authority given commissions 
and boards by the legislature, should 
possess qualifications fitting the dignity 
and power of their office and should be 
removed from political consideration. 
The members of such boards should be 
appointed as members of the courts are 
selected, without regard to factional or 
party politics or preconceived notions, 
and upon merit only. Adequate salaries 
and permanency of tenure should be 
incidents of these offices. 

W. T. Doar, of New Richmond, 
addressed the Association on the subject 
of “Constitutional Guarantees in Crim- 
inal Cases.” He made an eloquent ap- 
peal for the retention of existing con- 
stitutional guarantees in criminal cases, 
declaring that Wisconsin safeguards of 
trial by jury are even more sound than 
those under the United States Constitu- 
tion; that these safeguards should not 
be transgressed or repealed by popu- 
lar hysteria; that trial by jury being a 
human institution is not infallible, but 
is the surest means we have for protect- 
ing the innocent. The speaker pleaded 
for a closer contact of the common 
people with the courts, saying that the 
closer such contact, the longer the peo- 
ple will maintain their confidence in the 
courts, and the longer the courts will 
respect the rights of the people. “Every 
lawyer should make himself a sentinel 
to sound the alarm of encroachment of 
the liberty of the people.” Mr. Doar 
believes that most of our trouble comes 
not through inadequacy of our judicial 
department or court procedure, but be- 
cause of inefficiency in the detection of 
crime and the corruption in the law en- 
forcement divison. 

The only out-of-state speaker on the 
convention program was Arthur J. W. 
Hilly, corporation counsel of New 
York City, who gave an interesting 
account of the important litigation 
which arose when the City of New 
York attempted to take water from the 
upper tributaries of the Delaware River 
for its city water supply. The states 
of New York, New Jersey, Pennsyl- 
vania, and Delaware were parties to 
this case as opposed to the City of New 
York. The litigation resulted in a limit- 
ing of the amount of water which New 
York City could take from the head 
waters of the Delaware River. The re- 
port of the case as finally decided by the 
United States Supreme Court is con- 
tained in Volume 51, Supreme Court 
Reporter, page 478. 


Business Transacted by the Association 


Among the important business tran- 
sacted by the Association at the conven- 
tion was the following: 

The Association appropriated $500 
from, its treasury to pay for clerical 
work incident to typing the Wisconsin 
Annotations to the Restatements of law 
prepared by the American Law Insti- 
tute. It authorized the president to ap- 
point a committee consisting of five 
members to work with and assist the 
Interim Committee of the legislature 
which has been created for the purpose 
of studying and reporting to the next 
legislature ways and means of improv- 
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ing the situation in Wisconsin with re- 
gard to the organization, jurisdiction 
and ‘practice of courts lower than the 
circuit court. It unanimously adopted 
a resolution to extend an invitation to 
the American Bar Association to hold 
its annual convention for the year of 
1933 in the City of Milwaukee. 

The Association also voted to accept 
an invitation extended by the Milwau- 
kee bar association to hold its annual 
meeting at Milwaukee in 1933, at which 
time it is hoped also the American Bar 
Association will convene in that city. 
This invitation was referred to the 
Executive Committee. 

A resolution to submit to the mem- 
bers of the Association by mailed ballot, 
the question whether the Eighteenth 
Amendment to the Federal Constitu- 
tion should be repealed and the subject 
of prohibition be remitted to the sole 
regulation of the several states, was in- 
definitely postponed. 

The Association adopted a resolution 
to the effect that printed copies of reso- 
lutions to be proposed to the Associa- 
tion should be mailed to the members 
of the Association at least ten days be- 
fore the opening day of the annual meet- 
ing, and that the Resolutions Commit- 
tee be appointed a sufficient length of 
time before the annual meeting to en- 
able such committee to consider resolu- 
tions submitted prior to such meeting. 

The following officers were elected: 
Clarence J. Hartley, Superior, Presi- 
dent; Gilson G. Glasier, Madison, Sec- 
retary and Treasurer; Arthur A. Mc- 
Leod, Madison, Assistant Secretary; 
Francis FE. McGovern, Milwaukee, 
Chairman of the Amendment of Law 
Committee; Joshua L, Johns, Appleton, 
Chairman of Membership Committee; 
E. C. Fiedler, Beloit, Chairman of Com- 
mittee on Qualifications for the Bar. 

As members of the Committee on 
rules of Pleading, Practice, and Pro- 
cedure to represent the State Bar Asso- 
ciation on the Advisory Committee of 
Pleading, Practice and Procedure: 
Arthur W. Kopp, Platteville, William 





Out of the Way Books 


Not Easily Procured - - 


JOURNALS OF CONSTITU- 
TIONAL CONVENTIONS of 
various States in the United 
States; to mention some: CALI- 
FORNIA 1849; FLORIDA 1861 
and 1862; GEORGIA 1839, 1850, 
1861, 1867-8; LOUISIANA 1845, 
1867-8; NORTH CAROLINA 
1835, 1861, 1862, 1865-6, 1868. 
(Send for list) 


INSURANCE LAW JOURNAL, 
75 Vols. through 1930; part sheep 
and part buckram,—$400.00. 


We also have 
AMERICAN BAR ASSOCIA- 
TION JOURNAL, 16 Vols., 
newly bound in buckram, $80.00. 


THE HARRISON COMPANY 


Law Book PustisHERs 
ATLANTA GEORGIA 











E. Fisher, Stevens Point, and Frank T. 
Boesel, Milwaukee. 

Vice-Presidents for the various cir- 
cuits were elected as follows: ist Cir- 
cuit, Gwynette E. Smalley, Racine; 2nd 
Circuit, Edmund B. Shea, Milwaukee; 
3rd Circuit, Frank B. Keefe, Oshkosh; 
4th Circuit, Paul T. Krez, Sheboygan; 
5th Circuit, E. F. Conley, Darlington; 
6th Circuit, John F. Kulig, Independ- 
ence; 7th Circuit, George T. Classon, 
Weyauwega; 8th Circuit, Farnham A. 
Clark, Menonomie; 9th Circuit, J. 
Messerschmidt, Madison; 10th Circuit, 
Patricia Rose Ryan, Appleton; 11th 
Circuit, Carl H. Daley, Superior; 12th 
Circuit, F. C. Burpee, Janesville; 13th 
Circuit, John F. Buckley, Waukesha; 
14th Circuit, W. E. Wagener, Sturgeon 
Bay; 15th Circuit, Warren B. Foster, 
Hurley; 16th Circuit, F. E. Bachhuber, 
Wausau; 17th Circuit, E. S. Jedney, 
Black River Falls; 18th Circuit, Dorothy 
Walker, Portage; 19th Circuit, O. J. 
Falge, Ladysmith; 20th Circuit, Adolph 
P. Lehner, Oconto Falls. 

The Executive Committee of the 
Asscciation as now constituted is as fol- 
lows: Clarence J. Hartley, President, 
Superior; J. Gilbert Hardgrove, Milwau- 
kee; Gilson G. Glasier, Madison; Frank 
R. Bentley, Madison; Francis E. Mc- 
Govern, Milwaukee; Archie McComb, 
Green Bay; Joshua L. Johns, Appleton, 
E. C. Fiedler, Beloit; Carl B. Rix, Mil- 
waukee; Benjamin Poss, Milwaukee. 

. Gitsun G, GLASIER, 
Secretary and Treasurer. 





Miscellaneous 


elected President of the Okfuskee 
(Okla.) Bar Association at a recent 
meeting of that association. Jess Mir- 
acle was elected Vice-President. 

The Texas Junior Bar Association, at 
its second annual meeting on July ist, 
elected the following officers to serve 
for. the ensuing year: S. A. Crowley, 
President; A. Jack Eastham, of Hous- 
ton, first Vice-President, and Carleton 
J. Smith of Waco, Secretary-Treasurer. 

S. B. Wennerberg, of Center City, was 
chosen President of the Nineteenth Ju- 
dicial District (Minn.) Bar Association, 
at the annual convention of the Asso- 
ciation at Forest Lake, on June 24th. 
Reuben G. Thoreen of Stillwater was 
elected Vice-President, William H. Lam- 
son, of Hinckley, Secretary, and George 
I. Angstam, of Mora, Treasurer. 

At the recent meeting of the South- 
eastern Minnesota Bar Association A. L. 
Sperry, of Owatonna, was chosen Presi- 
dent, and A. B. Childress, of Faribault, 
Vice-President. 

The Pike County (Mo.) Bar Associa- 
tion met at Bowling Green on July 13th 
and reorganized with the election of 
Vivian Smith, of Bowling Green, Presi- 
dent; F. J. Duvall, of Clarkesville, Vice- 
President; Warren May, Secretary and 
Treasurer. 





Bargains in Law Books 


Send for our NEW CATALOGUE, 
just off the press. Mailed on request. 


ILLINOIS BOOK EXCHANGE 
337 W. Madison St. CHICAGO 








At the annual meeting of the Western 
Nebraska Bar Association, held at Ger- 
ing, Neb., in June, the following new 
officers were elected: W. J. Miles, of 
Sidney, President; M. O. Bates, Lexing- 
ton, Vice-President, and Paul Martin, 
Sidney, Secretary-Treasurer. 

Charles K. Poe was elected President 
of the Seattle (Wash.) Bar Association 
at the annual dinner of that Association 
on June 25th. Other officers elected 
were: Otto Rupp, first Vice-President, 
Thomas R. Lyon, second Vice-President, 
William J. Wilkins, Secretary, and The- 
odore S. Turner, Treasurer. S. M. 
3rackett, Ewing D. Colvin and Frank 
M. Preston were named to the Board 
of Trustees. 

The Clarke County (Miss.) Bar As- 
sociation held its annual meeting at En- 
terprise, Miss., in June, and the follow- 
ing officers were re-elected for the 
ensuing year: Hon. D. W. Heidelberg, 
President, H. F. Case, Vice-President, 
and J. E. Shirley Secretary-Treasurer. 

The summer meeting of the Sixteenth 
Judicial District (Minn.) Bar Associa- 
tion was held at Glenwood on June 29th, 
at which officers were chosen as fol- 
lows: Senator Mangan, of Morris, 
President; F. C. Anderson, Herman, 
Vice-President; A. L. Johanson, Whea- 
ton, Secretary, and W. H. Winter, 
Browns Valley, Treasurer. 

The Federation of Bar Associations 
of the Fifth (N. Y.) Judicial District 
held its annual meeting in June. Thomas 

McKay, of Oswego, was elected 
President, Grant A. Schmidt, Vice- 


President, and Thomas B. Rudd, Treas- 
urer. 
William A. Ratterree, of Okemah, was 





Attorney thirty-eight years of age, mar- 
ried, graduate of college and accredited law 
school with ten years experience in the 
general practice, with specialization in Com- 
mercial, Federal Income Tax and Corpora- 
ti. Law. Desires association with indi- 
vidual or partnership. Admitted to bars of 
Ohio and Michigan. No preference as to 
location. Can furnish best of references. 
Address S. F. care Journal. 








FOR SALE AT BARGAIN, 
separately or together, full set of 
Southeastern Reporter, 
Southern Reporter, 
Southwestern Reporter, 
Pacific Reporter, 
of the National Reporter System, in ex- 
cellent condition. 
PACKARD, BARNES, 
McCAUGHEY & SCHUMACHER 
1514—38 S. Dearborn St., Chicago 








BOOST YOUR AVERAGE 
WITH A NEW IDEA 


Of course you can’t win every law suit. But it 
may be possible to win a few extra ones and re- 
move some of the ragged edges from the others. 
Try the expert assistance of the Brown Legal Pad. 
Its 100 pages have ample space for personal notes, 
but its unusually efficient features are its sugges- 
tions for cross-examination, its poignant ideas for 
argument, and its separate jury sheets ready for 
use at the psychological moment. Truly it is a 
pad with a personality. Don’t try another lawsuit 
without one. Clip a dollar to your letter head for 
one postpaid. Your money back if you want it, 
but you won't. 


Brown Publishing Company 
Sunshine Building, Albuquerque, N. M. 
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